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©ntteb States Court of Appeals 

DISTRICT OP COLUMBIA 


No. 9167 

I 

Harold L. Icees, Secretary of the Interior, Oscar L. Chap¬ 
man, Assistant Secretary of the Interior, Fred W.j 
Johnson, Commissioner of the General Land Office, 

appellants i 

v. 

Santa Fe Pacific Railroad Company, a Corporation, Aztec 
Land and Cattle Company, Ltd., a Corporation, appel¬ 
lees 


BRIEF FOR APPELLANTS 


JURIS DICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia (App. 
49) granting plaintiffs’ (appellees’) motion for summary judg¬ 
ment (App. 39) and denying defendants’ (appellants’) motion 
for summary judgment (App. 15) in an action brought against 
defendants praying an injunction and refief in the nature of 
mandamus (App. 1): Notice of appeal was filed September 
25 1945 (Tr. 79). The District Court had jurisdiction m this 
case under sections 11-301 and 11-306, D. C. Code (1940 ed.). 
This court has jurisdiction on appeal under section 17-101, 

D. C. Code (1940 ed.). 

STATEMENT OF CASE 

• • 

The complaint 

In substance , the complaint (App. 1 ) alleges the following 

^The Santa Fe Pacific Railroad Company is the lawful suc¬ 
cessor to the Atlantic and Pacific Railroad Company and to ite 

(l) 
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rights under the act of July 27, 1866 (14 Stat. 292) (App. 2). 
That statute granted to the railroad the odd-numbered sections 
of public land, not mineral and not reserved, sold, granted, 
or otherwise appropriated, and free from pre-emption or other 
claims or rights, within certain limits on either side of the line 
of railroad which should be built (“place limits”), with the 
further right to select other land within designated limits 
(“indemnity limits”) to replace losses in the land specifically 
granted (App. 2). Atlantic and Pacific complied with the con¬ 
ditions of the grant and its right to land in Arizona became 
vested upon completion of the road through that State (App. 
3). On February 3,1886, while the land within the indemnity 
limits of the grant in the Territories of Arizona and New Mexico 
was still unsurveyed and before any selection had been made, 
Atlantic and Pacific contracted to sell to the Aztec Land and 
Cattle Company, Ltd., approximately one million acres of land' 
within both place and indemnity limits of the grant in the 
Territories of Arizona and New Mexico, including 98,690.83 
acres described in paragraph 8 of the complaint (App. 3). 
Subsequently, in 1886 and in 1894, Atlantic and Pacific con¬ 
veyed to Aztec as much of the land described in the contract 
as was then surveyed. In 1905, Santa Fe quitclaimed to Aztec 
the remainder of the land described in the contract, including 
the 98,690 acres (App. 3). 

On August 17,1898, the 98,690 acres, along with other lands, 
were withdrawn by Executive proclamation for a forest reserve 
and are now included in the Coconino and Sitgreaves National 
Forests (App. 5). At the time of the withdrawal, and at all 
times since, the losses in the place limits of the grant to the 
Atlantic and Pacific have exceeded the surveyed land within 
the indemnity limits of the grant available for selection by not 
less than one hundred thousand acres (App. 5). 

Pursuant to section 321 (b) of the Transportation Act of 
1940 (54 Stat. 954, 49 U. S. C. sec. 65), on December 18, 1940, 
Santa Fe filed with the Secretary of the Interior, a release 
of all its claims to lands or interests in lands granted under the 
act of 1866. With the release there was filed a list of innocent 
purchasers for value to whom Santa Fe or its predecessor had 
sold any of the unpatented lands within the limits of the 
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grant, with a description of the lands so sold, the list including 
Aztec and the 98,690. acres. The Secretary accepted and 
approved the release on March 1,1941 (App. 7). Thereafter, 
on June 26, 1942, acting in behalf of Aztec, Santa Fe filed an 
application for patent to the 98,690 acres as land sold to an 
innocent purchaser for value and excepted from the release 
and subject to selection and patent as indemnity land pursuant 
to the grant of 1866' (App. 8). The Commissioner of the 
General Land Office rejected this application on the ground 
that the Santa Fe had not acquired any interest in specific land 
which it could convey prior to the filing of its release and that, 
therefore its transferee was not protected under the saving 
clause of section 321: (b) (App. 8). The Commissioner's 
decision was affirmed by the Secretary and a motion for rehear-1 
ing was denied (App. 8). 

The complaint prdys that defendants be enjomed from 
rejecting plaintiffs' application for patent on the basis of the 
erroneous construction of the applicable laws adopted by 
defendants, or on the basis of the release filed by Santa Fe, and 
that defendants be directed to determine the right of Santa Fe 
to select and receive patent to the land in question without 
regard to the release ( v App. 9). 

The departmental decisions 

The Department's decision of January 8, 1944 (App. 11), 
affirmed the Commissioner's decision on the ground that 
appellee Santa Fe never exercised its right to select the indem¬ 
nity land in question after the land had been surveyed; conse¬ 
quently its right to select was relinquished by the filing of its 
release. For this reason, it was unnecessary to determine, as 
Santa Fe contended, whether or not at the time of the with+ 
drawal in 1898 or since then there was an excess of losses in th? 
place lands over the- indemnity lands available for selection;. 
The reasoning of the decision was fully set forth in a companion 
case decided the same day and cited in the decision. ( The 
Atlantic and Pacific Railroad Company , The Santa Fe Pacific 
Railroad Company , and the Greene Cattle Company , Incor~ 
porated (A. 23646), App. 16). In that case it was held that ii 
the absence of a selection of indemnity land a railroad grantee 
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.has only an inchoate right which does not constitute an estate 
in land, that the innocent purchaser provision of section 321 (b) 
of the Transportation Act does not apply to such rights, and 
that such rights were relinquished by the release. 

On its motion for rehearing, Santa Fe conceded that “the 
right of indemnity selection is not an estate in land, that prior to 
a valid selection of particular lands the rights of others may 
attach, that even as against the United States the right of the 
grantee to particular lands ordinarily does not attach until a 
selection is made, and that title to the lands available for indem¬ 
nity and subject to selection remains in the United States until 
valid selections are made and approved” (App. 26). It con¬ 
tended, however, that under the doctrine of the Northern 
Pacific cases (256 U. S. 51 (1921); 311 U. S. 317 (1940)), if 
losses in the place limits of the grant of 1866 exceeded the 
indemnity lands available for selection, it had a right against 
the United States to the indemnity lands of which it could not 

be deprived by action of the United States even prior to 
selection. 

In denying the motion for rehearing on February 8, 1944 
(App 25), the Department recognized the doctrine of the 
Northern Pacific cases but held that it had no application to 
banta Fe’s application for patent since the United States had 
not attempted to deprive Santa Fe of any rights in the land, 
banta Fe had a right to perfect its inchoate right to the land 
covered by the application by making a selection at any time 
prior to filing its release. By filing the release, however, Santa 
he had voluntarily relinquished its right to select. 

Proceedings in the District Court 

On September 12, 1944, without filing an answer to the 
complaint, defendants filed a motion for summary judgment 
on the ground that there was no genuine issue as to any material 
fact and that defendants were entitled to judgment as a matter 
of law (App. 15). 

Before any answer had been filed by defendants, plaintiffs 
moved for a summary judgment on December 8, 1944, on the 
ground that there was no genuine issue as to any material fact 

and that plaintiffs were entitled to judgment as a matter of law 
(App. 39). 
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In opposition to plaintiffs’ motion, defendants filed an 
affidavit by defendant Chapman (App. 40) in which it was 
stated that the Department had made no determination as to 
the truth or falsity of plaintiffs’ allegations that losses in the 
place lands had exceeded the surveyed lands within the indem¬ 
nity limits of the grant at all times since before August 17, 
1898, that the lands in question were nonmineral public lands* 
not reserved, sold, granted, or otherwise lawfully appropriated 
and free from preemption or other claims or rights, and that 
Aztec was an innocent purchaser for value of such lands, for 
the reason that the Department believed that Santa Fe’s release 
barred plaintiffs’ claim to the land in question. Defendants 
therefore denied the allegations for lack of knowledge or 
information sufficient- to form a belief as to their truth. 

Opinion of the District Court 

The court below sustained plaintiffs’ motion for su mma ry 
judgment and overruled defendants’ motion. In its opinion 
(App. 40), the court stated that there was no controversy as to 
any substantial fact Lnd that since defendants had not filed an 
answer, the allegations of the complaint were to be taken as 
true (App. 46). Then, referring to the general rule that no right 
attaches to any specific land within the indemnity limits of a 
railroad grant until there has been a selection, the court held 
that this rule is inapplicable where the losses in the place limits 
exceed the indemnity lands available and that no selection is 
necessary to entitle the grantee to the indemnity lands (App. 
47). It concluded that since there was a deficiency in the in¬ 
demnity lands in 1905 when Santa Fe executed its quitclaim 
deed to Aztec, Santa. Fe, without having made a selection, had 
an interest in specific lands which it had a right to convey and 
that since Santa Fe had reserved these lands from the release, 
the Secretary could not refuse to issue patents to such lands 
for the reasons assigned by him (App. 49). 

. j 

; Final judgment 

In accordance with the opinion, final judgment was entered 
for plaintiffs overruling defendants’ motion for summary judg- 
• ment and sustaining plaintiffs’ motion (App. 49). It perma- 
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nently enjoined defendants from rejecting the selection of and 
the application for patent to the land in question on the ground 
that the land had not been ascertained and identified and that 
Santa Fe had not acquired any interest therein which it could 
convey prior to the filing of the release, or on the ground that 
the selection and patenting to Santa Fe of such land are barred 
by the release. It further directed defendants to act upon the 
selection and application for patent without regard to the 
release. 

STATUTES AND RULES INVOLVED 

Act of July 27,1866, section 3 (14 Stat. 292, 294). 

Sec. 3. And be it further enacted , That there be, and 
hereby is, granted to the Atlantic and Pacific Railroad 
Company, its successors and assigns, for the purpose of 
aiding in the construction of said railroad and telegraph 
line to the Pacific coast, and to secure the safe and speedy 
transportation of the mails, troops, munitions of war, 
and public stores, over the route of said line of railway 
and its branches, every alternate section of public land, 
not mineral, designated by odd numbers, to the amount 
of twenty alternate sections per mile, on each side of 
said railroad line, as said company may adopt, through 
the Territories of the United States, and ten alternate 
sections of land per mile on each side of said railroad 
whenever it passes through any State, and whenever, 
on the line thereof, the United States have full title, 
not reserved, sold, granted, or otherwise appropriated, 
and free from pre-emption or other claims or rights, at 
the time the line of said road is designated by a plat 
thereof, filed in the office of the commission of the general 
land office; and whenever, prior to said time any of said 
sections or parts of sections shall have been granted, sold, 
reserved, occupied by homestead settlers, or pre-empted, 
or otherwise disposed of, other lands shall be selected by 
said company in lieu thereof, under the direction of the 
Secretary of the Interior, in alternate sections, and desig¬ 
nated by odd numbers, not more than ten miles beyond 
the limits of said alternate sections, and not including 
the reserved numbers. * # * 


7 


Transportation Act of 1940, Title III, Part II, section 321 
(54 Stat. 898, 954, 49 U. S. C. sec. 65): j 

Sec. 321. (a) Notwithstanding any other provision pf 
law, but subject to the provisions of sections 1 (7) and 
22 of the Interstate Commerce Act, as amended, the full 
applicable commercial rates, fares, or charges shall be 
paid for transportation by any common carrier subject 
to such Act of any persons or property for the United 
States, or on its behalf, except that the foregoing prp- . 
vision shall not apply to the transportation of militaity 
or naval property of the United States moving for mili¬ 
tary or naval! and not for civil use or to the transporta¬ 
tion of members of the military or naval forces of the 
United States (or of property of such members) when 
such member^ are traveling on official duty; and the rate 
determined by the Interstate Commerce Commission ps 
reasonable therefore shall be paid for the transportation 
by railroad qf the United States mail: Provided, how¬ 
ever, That any carrier by railroad and the United States 
may enter into contracts for the transportation of the 
United States mail for less than such rate: Provided 
further, Thai; section 3709, Revised Statutes (U. S. Cf., 
1934 edition, title 41, sec. 5), shall not hereafter be con¬ 
strued as requiring advertising for bids in connection 
with the procurement of transportation services when 
the services required can be procured from any common 
carrier lawfully operating in the territory where such 
services are to be performed. 

(b) If any carrier by railroad furnishing such trans¬ 
portation, or any predecessor in interest, shall have re¬ 
ceived a grant of lands from the United States to aid in 
the construction of any part of the railroad operated 
by it, the provisions of law with respect to compensa¬ 
tion for such transportation shall continue to apply to 
such transportation as though subsection (a) of this sec¬ 
tion had not. been enacted until such carrier shall file 
with the Secretary of the Interior, in the form and man¬ 
ner prescribed by him, a release of any claim it may 

I 

i 
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have against the United States to lands, interests in 
lands, compensation, or reimbursement on account of 
lands or interests in lands which have been granted, 
claimed to have been granted, or which it is claimed 
should have been granted to such carrier or any such 
predecessor in interest under any grant to such carrier 
or such predecessor in interest as aforesaid. Such re¬ 
lease must be filed within one year from the date of the 
enactment of this Act. Nothing in this section shall 
be construed as requiring any such carrier to reconvey 
.to the United States lands which have been hereto¬ 
fore patented or certified to it, or to prevent the issuance 
of patents confirming the title to such lands as the Sec¬ 
retary of the Interior shall find have been heretofore 
sold by any such earner to an innocent purchaser for 
value or as preventing the issuance of patents to lands 
listed or selected by such carrier, which listing or selec¬ 
tion has heretofore been fully and finally approved by 
the Secretary of the Interior to the extent that the issu¬ 
ance of such patents may be authorized by law. 

Rule 56, Federal Rules of Civil Procedure. 

(a) For claimant. 

A party seeking to recover upon a claim, counter¬ 
claim, or cross-claim or to obtain a declaratory judg¬ 
ment may, at any time after the pleading in answer 
thereto has been served, move with or without support¬ 
ing affidavits for a summary judgment in his favor upon 
all or any part thereof. 

(b) For defending party. 

A party against whom a claim, counterclaim, or cross¬ 
claim is asserted or a declaratory judgment is sought 
may, at any time, move with or without supporting 
affidavits for a summary judgment in his favor as to all 
or any part thereof. 

(c) Motion and proceeding thereon. 

The motion shall be served at least 10 days before the 
timp specified for the hearing. The adverse party prior 
to the day of hearing may serve opposing affidavits. 



The judgment sought shall be rendered forthwith if the 
pipings, depositions, and admissions on file, together 
with the affidavits, if any, show that, except as to the 
amount of damages, there is no genuine issue as to any 
material fact and that the moving party is entitled 

to a judgment as a matter of law. 

* * * 

• * * 

STATEMENT OF POINTS 

1 The court below erred in granting plaintiffs’ (appellees’) 
motion for summary judgment when defendants (appellants) 

had not filed an answer to the complaint. 

2. The court erVed in granting plaintiffs’ motion for sum¬ 

mary judgment because it was predicated upon the existenceof 
facts which are material to plaintiffs’ case (though immaterial 
in defendants’ view of the case) and as to which there is a gen¬ 
uine issue. j 

3. The court erred in holding that there was no controversy 

as to any material fact and in making determinations as to 
controverted issues of fact in ruling upon motions for summary 


judgment. , _ 

4. The court erred in holding that appellee Santa r e or its 

predecessor, without making a selection, acquired an interest 
in the indemnity lands in question which was not relinquished 
by the filing of its release and the transfer of which to appellee 
Aztec came within the innocent purchaser saving clause of sec¬ 
tion 321 (b) of the Transportation Act of 1940. ; 

5. The decisions of the Department were based upon a rea¬ 
sonable construction of a statute which the Congress has en¬ 
trusted to the Secretary of the Interior for execution and there¬ 
fore should not have been disregarded by the Court. 


SUMMARY OF ARGUMENT 

Appellees’ motion for summary judgment was granted con¬ 
trary to the provisions of Rule 56 of the Federal Rules of Civil 
Procedure. Subdivision (a) of the rule permits a plaintiff to 
move for a summary judgment only after the defendant has 
filed a pleading in 1 answer to the complaint. Appellees, as plain- 
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tiffs, filed their motion for summary judgment when appellants, 
as defendants, had not filed an answer to the complaint but 
only a motion for summary judgment. Such a motion is not a 
pleading in answer; therefore appellees’ motion should have 
been denied. 

Under subdivision (c) of Rule 56, summary judgment may be 
granted only if it appears that there is no genuine issue as to 
any material fact. Appellees’ motion was predicated upon the 
existence of certain facts, namely, the alleged deficiency in the 
indemnity limits of the grant of 1866 to make up for losses in 
the primary grant, and the alleged innocent purchaser character 
of appellee Aztec. These facts were material to appellees’ case 
and were directly put in issue by the affidavit of appellant Chap¬ 
man. It was clearly error then for the court below to grant 
appellees’ motion. 

Not only did the court err, however, in granting appellees’ 
motion when a genuine issue as to material facts was thus 
raised; it further erred in proceeding to make, in effect, find¬ 
ings as to those material facts. Such determinations are not 
within the province of a court in ruling upon motions for sum¬ 
mary judgment; its only function is to determine if there is 
any genuine issue as to any material fact. 

Appellants’ motion for summary judgment should have been 
granted. Prior to selection, a railroad grantee has only an 
inchoate right in indemnity lands, the right to select. This 
right vests in the grantee no title or estate in the land the trans¬ 
fer of which for a consideration would constitute a sale of the 
land. The railroad can gain such title or estate only by making 
a selection of the land. This is so even if there is a deficiency 
in the indemnity lands to make up for losses in the place limits 
of the grant. The Northern Pacific cases (256 U. S. 51 (1921); 
311 U. S. 317 (1940)) do not overturn these principles; they 
hold only that where there is such a deficiency, the United 
States cannot further increase the deficiency by its withdrawal 
of indemnity lands available for selection. No such action by 
the United States is involved here. The only question is as 
to appellees’ interest or want of interest in the indemnity lands 
in question following Santa Fe’s action in voluntarily releasing 
all claims to lands granted under the act of 1866. in order to 
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obtain the benefit of the increased rates for Government trans¬ 
portation provided for in section 321 (a) of the Transportation 
Act of 1940. Since neither Santa Fe nor its predecessor ever 
exercised its right to select the land in question after it became 
available for selection through survey, neither could transfer 
any title or estate in the land to appellee Aztec, and neither 
the contract of sale nor the quitclaim deed could have any 
such effect. That being the case, the land in question did not 
constitute “lands sold to an innocent purchaser” withm the 
meaning of the saving clause in section 321 (b) of the Trans¬ 
portation Act of 1940, or of the release filed by Santa Fe pur¬ 
suant to that section. It follows that the interest held by 
Santa Fe in the land, i. e., the inchoate right to select, was re¬ 
linquished when it filed its release of all claims to lands or 
interests in lands granted under the act of 1866. It was clearly 
error, therefore, for,the court below to order appellants to act 
upon appellees’ application for patent without regard to the 

release. 

In any event, in determining the effect of the release upon 
appellees’ application for patent, it was necessary for appellants 
to construe the provisions of section 321 (b). In deciding th^t 
it did not operate to save appellees.’ rights to the land in ques¬ 
tion, appellants gave a reasonable construction to the statute 
which should not have been overturned by the court below in 
a proceeding in the nature of mandamus. 

• abgitment 

I • 

I 

Appellees’ motion for summary judgment should have been 
denied because appellants had not filed an answer but only 
a motion for summary judgment 

Rule 56 (a) of the Federal Rules of Civil Procedure pro¬ 
vides that: “A party seeking to recover upon a claim 
may, at any tim,e after the pleading in answer thereto has been 
served, move * * * for a summary judgment in his fayor 

* * *” (P- 8, supra , italics added). This contrasts with 

subdivision (b) wliich provides that a defendant may move 
for suiMoary judgment “at any time” (p. 8, supra). 
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Appellants, defendants below, had not filed an answer to the 
complaint but only a motion for summary judgment when 
appellees, as plaintiffs below, filed their motion for summary 
judgment. It was apparently appellees’ assumption that ap¬ 
pellants’ motion constituted a “pleading in answer” to the com¬ 
plaint and that appellees could therefore move for summary 
judgment under Rule 56 (a) although no answer had been 
filed. Since it granted appellees’ motion, the court below seems 
also to have had that view, although it made no reference to 
the matter in its opinion. But a motion by a defendant for 
summary judgment does not constitute a pleading in answer 
within the meaning of Rule 56 (a). This has been held in 
several cases. 

Peoples Bank v. Federal Reserve Bank of San Fran - 
1 cisco. 58 F. Supp. 25 (Dist. Ct. Calif., 1944); 

Viking Press, Inc. v. Goldman, 38 F. Supp. 1014 (Dist. 
Ct. N.Y., 1941); 

Latrobe Elec. Steel Co. v. Fansteel Metallurgical 
Corp. (Dist. Ct. N. Y., 1944), reported in 8 Fed. Rules 
Serv. 57.22, case 2. 

See also: 

0 

Gatch Wire Goods Co. v. W. A. Laidlaw Wire Co., 
108 F. (2d) 433,436 (C. C. A. 7th, 1939 ); 

United States v. Adler’s Creamery, 107 F. (2d) 987 
(C. C. A. 2d, 1939); 

Summary Judgments, A Proposed Rule of Court, by 
Justice Clark of the Circuit Court of Appeals, 2d Circuit 
(and reporter to the Advisory Committee on Federal 
Rules of Civil Procedure), 2 F. R. D. 364, 367. 

In the first three cases cited, the precise procedural situation 
presented here was before the court: the defendants had moved 
for summary judgment without filing answers and the plain¬ 
tiffs had then filed cross-motions for summary judgment. In 
each case the plaintiff’s motion was denied, the court citing 
Rule 56 (a) and declaring that under the rule a plaintiff may 
file a motion for summary judgment only when an answer has 
been filed. In so ruling, of course, the court necessarily held 
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that the defendant’s-motion for summary judgment did not 
constitute a “pleading in answer” within the meanmg of 

That the filing of an answer is a prerequisite to a plaintiff’s 
moving for summary judgment has otherwise been clearly 
recognized. Thus, in his dissent in United States v. Adler’s 
Creamery, supra (and in his article cited above), Justice Clarj* 
recommended the amendment of Rule 56 (a) to permit the 
plaintiff to move for summary judgment at any time. Hp 
pointed out that this had been provided for in the preliminary 
draft of the Federal Rules (May 1936). “But the novelty pf 
the procedure to many lawyers led to suggestions limiting its 
scope, so that as adopted, though a defendant may move fpr 
such a judgment at any time, a plaintiff or claimant may move 
only after an answering pleading is filed ” (107 F. (2d) at 992). 
[Italics added.] Whether the rule should be amended or not 
is, of course, of no moment here; its present application is the 
only matter of concern. 1 But in its present form, Rule 56 (a) 
does serve a definite and useful purpose. “The purpose of this 
time limitation [that a claimant may move for a summary 
judgment only after a responsive pleading has been served] 
is to permit the issues to be formed, so that it will be unnecesr- 
sary to show by afiidavit, depositions, or otherwise, material 
facts which are admitted in the responsive pleading, thereby 
reducing the burden both of the claimant and of the court. 

3 Moore’s Federal Practice (1938), p. 3181. \ 

The court below clearly should have observed the rule in this 
case As set forth fully under Point II, infra, the theory of law 
upon which appellants’ motion for summary judgment was 
based differed from that upon which appellees’ motion was 
predicated. Under appellants’ view certain facts which were 
vital to appellees’ cases were immaterial to appellants’ cake. 
When the court below rejected appellants’ view of the law, 
appellants should have been given the opportunity to file an 

i The Advisory Committee on the Rules has recommended such an amend- 

Preliminary Dmft of Proposed Amendments to the 

Rules of Civil Procedure (May 1945), pp. 64-65. 

67S6S1—16-2 
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answer controverting the allegations of fact material to ap¬ 
pellees’ case. Then and only then, when the issues were thus 
raised, should appellees have been permitted to move for sum¬ 
mary judgment. It is plain that the court disregarded the 
clear and express provisions of Rule 56 (a) and that appellees’ 
motion should have been denied. 

II 

Appellees’ motion for summary judgment should have been 
denied because it was predicated upon the existence of ma¬ 
terial facts as to which there was a genuine issue 

> 

Rule 56 (c) of the Federal Rules of Civil Procedure provides 
that: “* * * The [summary] judgment sought shall be 
rendered forthwith if the pleadings * * * together with 
the affidavits, if any, show that * * * there is no genuine 

issue as to any material fact and that the moving party is en¬ 
titled to a judgment as a matter of law.” (P. 8, supra.) 

Both appellants’ and appellees’ motions for summary judg¬ 
ment (App. 15, 39) stated that there was no genuine issue as 
to any material fact. Superficially, therefore, this would ap¬ 
pear to be a proper case for summary judgment. Actually, 
however, while there vras no issue of material fact with 
respect to appellants’ motion for summary judgment because 
of appellants’ view of the applicable law, there was a clear- 
cut and definite issue as to material facts under the theory of 
law upon which appellees’ motion was based. That theory 
was that because there was a deficiency in the indemnity lands 
at all times since before 1898 to make up for losses in the place 
limits of the grant to appellee Santa Fe’s predecessor, Santa Fe 
or its predecessor acquired an interest in such indemnity lands, 
without having to make a selection of such lands, which was 
conveyed to appellee Aztec in 1905, and which conveyance fell 
within the saving clause of section 321 (b) of the Transporta¬ 
tion Act of 1940 and the release filed pursuant thereto as lands 
sold to an innocent purchaser for value. Appellees’ theory thus 
necessarily assumed that there was in fact a deficiency in the 
indemnity lands and that Aztec was an innocent purchaser for 
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value. Allegations to that effect were made in the complaint 

(App. 5,9). , , . . . , I 

Under the theory of-appellants’ motion for summary judg¬ 
ment, however, these ;facts were immaterial, for appellants’ 
position was and is that before appellee Santa Fe or its pre¬ 
decessor could have acquired any interest in the indemmty| 
lands the conveyance of which would be protected under sec-j 
tion 321 (b) or the release, it had to make a selection of the 
land. This was so whe.ther or not there was a deficiency in th^ 
indemnity lands. Since, concededly, neither Santa Fe nor its 
predecessor made a selection prior to the filing of the release^ 
it was immaterial whether a deficiency existed or whether 
Aztec was an innocent purchaser for value, and it was not 
necessary to put these, facts in issue. Thus appellants’ motion 
involved no issue of fait but presented only a question of law. 

Since, however, under appellees’ motion these facts were 
material, appellants put them squarely in issue by filing an 
affidavit in opposition to appellees’ motion (App. 40). In this 
affidavit, appellant Chapman stated that because the Depart¬ 
ment believed that the release barred appellees’ claim to such 
land the Department had had no occasion to make a determi¬ 
nation as to the truth or falsity of the allegations in the cord- 
plaint that there was a deficiency and that Aztec was an iri- 
nocent purchaser of, the land in question; therefore, beinjg 
without knowledge or information sufficient to form a belief 
as to the truth of the allegations, appellants denied the same. 

When the court below rejected appellants’ view of the law 
and ruled against appellants’ motion, a clear cut issue as to 
material facts was presented under appellees motion. Fpr 
appellees to prevail; it then became necessary to determine 
whether there was a deficiency and whether Aztec was an ih- 
nocent purchaser for value. A genuine issue as to material 
. facts having been raised, it was clearly error for the court below 
to grant appellees’ motion for summary judgment. 

Wyant v. Crittenden , 72 App. D. C. 163, 113 F. (2d) 

170 (1940);- * I 

Sartor v. 'Arkansas Gas Corp., 321 U. S. 620, 627 

(1944); ' ’ 
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Associates Discount Corp. v. Crow, 71 App. D. C. 336, 
110 F. (2d) 126 (1940); 

Miller v. Miller, 74 App. D. C. 216, 122 F. (2d) 209 
(1941). 

Ill 

The court erred in determining that there was no controversy 
as to any material fact and in making a determination as to 
controverted issues of fact upon motions for summary 
judgment 

In its opinion, the court below stated: “There seems to be 
no controversy as to any substantial fact—and as the defend¬ 
ants did not file any answer to plaintiffs’ complaint, the al¬ 
legations thereof may be taken as true. Defendants rest their 
case on such admitted facts and the Department's findings 
and records made a part of the record” (App. 46). The discus¬ 
sion under Point II demonstrates how completely in error the 
court was in making this statement. There was a controversy 
as to material facts and appellants did not rest their case upon 
the allegations of the complaint. 

Notwithstanding the issues of fact raised by appellants, 
however, the court went on in its opinion to say that it was 
“a fact” that there was a deficiency in the indemnity limits of 
the grant and that it was “after that fact existed” that appellee 
Santa Fe made its conveyance to appellee Aztec (App. 48). 
The court further declared that from the record “it is indispu¬ 
table” that Santa Fe and its predecessor and Aztec at all times 
considered the transactions between them to have been made 
“in good faith” (App. 49). These flat assertions by the court 
constitute nothing less than findings to the effect that there 
wa.s a deficiency and that Aztec was an innocent purchaser 
for value. 

The function of a court in ruling upon a motion for summary 
judgment is to determine only if there is a genuine issue as to 
any material fact. It is not its function to try the issue of fact. 

Miller v. Miller, 74 App. D. C. 216, 122 F. (2d) 209 
(1941); 

Wyant v. Crittenden, 72 App. D. C. 163, 113 F. (2d) 
170(1940); 
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In re Guardian Investors Corp. (Dist. Ct. N. Y., 1941), 
reported in 4 Fed. Rules Serv. 56 c. 41, case 16.* 

Particularly is this true of the facts which have been put in 
issue in this proceeding. They are facts which Congress has 
entrusted to the Secretary of the Interior for determination. 
Section 3 of the act of 1&66 (p. 6, supra) provides that selec¬ 
tions of indemnity lands shall be “under the direction of the 
Secretary of the Interior.” Section 321 (b) of the Transport 
tation Act of 1940 (p. 7, supra) provides that releases shall 
be filed “with the Secretary of the Interior, in the form and 
manner prescribed by him,” and the saving clause of that 
section declares that; nothing shall prevent the issuance of 
patents confirming title to such lands “as the Secretary of the 
Interior shall find” have been sold to an innocent purchaser for 
value. The controverted issues as to the existence of a de¬ 
ficiency and the innocfent purchaser character of Aztec should, 
then, have been remanded for decision by appellants and not 
decided by the court. 1 On the very question of a deficiency 
within the indemnity limits of a railroad grant the Supreme 
Court has said that: “The question is one the deterioration of 
which rests primarily with the Land Department” ( United 
States v. Northern Pacific Railway Co., 256 U. S. 51, 67 
(1921)). 3 

‘Under section 3 of the act of 1866, appellees can select as indemnity 
only nonmineral public lands, not reserved, sold, granted, or otherwise appro¬ 
priated, and free from pre-emption or other claims or rights. The complaint 
alleges that the lands in question are of that character (par. 20, App. 8). It 
is assumed that under the terms of the final judgment (App. 49), appellants 
would not be precluded from determining the correctness of this allegation 
in acting upon appellees’ application. This allegation has been put in issue 
by appellant Chapman’s affidavit (App. 40). 

* Even if the instant case had not been presented to the court upon motions 
for summary judgment, it would not have been appropriate for the court to 
try the disputed issues of fact. This is a proceeding in the nature of 
mandamus. In an action yf that nature it has been held that disputed ques¬ 
tions of fact should not be tried by the court United States ex rel. Redfield 
v. Window, 137 U. S. 636 (1891). It may be noted too that the Northern 
Pacific case was not decided upon motions for summary judgment nor was it 
an action in mandamus; even then the court said the fact determination 
should be made by the Department 
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IV 

The court erred in holding that appellee Santa Fe or its prede¬ 
cessor, without making a selection, acquired an interest in 
the indemnity lands in question which was not relinquished 
by the filing of its release and the transfer of which to ap¬ 
pellee Aztec came within the innocent purchaser clause of 
section 321 (b) of the Transportation Act of 1940 

The ruling of the court below on this point goes to the heart 
of the case on the merits. 

Under subsection (a) of section 321 of the Transportation 
Act of 1940 (p. 7, supra), railroad common carriers were au¬ 
thorized to charge full commercial rates for the transportation 
of persons or property for the United States. However, under 
subsection (b) of section 321 (p. 7, supra), railroads which 
had received land grants from the United States and which de¬ 
sired the very substantial rate benefits, amounting to 100 per¬ 
cent increase in rates, of subsection (a) were required to file 
with the Secretary of the Interior 

* * * a release of any claim it may have against the 
United States to lands, interests in lands, compensation, 
or reimbursement on account of lands or interests in 
lands which have been granted, claimed to have been 
granted, or which it is claimed should have been granted 
to such carrier or any such predecessor in interest under 
any grant to such carrier or such predecessor in interest • 
as aforesaid. 

Section 321 (b) went on to provide, however, that— 

Nothing in this section shall be construed * * * 
to prevent the issuance of patents confirming the title 
to such lands as the Secretary of the Interior shall find 
have been heretofore sold by any such carrier to an inno¬ 
cent purchaser for value * * * [Italics added.] 

Pursuant to section 321 (b), appellee Santa Fe filed a re¬ 
lease, approved by the Secretary on March 1, 1941, which 
provided that appellee 

* relinquishes, remises and quitclaims to the 
United States of America any and all claims of whatever 
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description to lands, interests therein, compensation or 
reimbursement therefor on account of lands or interests 
granted, claimed to have been granted, or claimed should 
have been granted by any act of the Congress to Santa 
Fe Pacific Railroad Company or to any predecessor in 
interest in aid of the construction of any portion of its 
railroad. (App.10.) [Italics added.] 

The release provided that it “does not embrace 

lands sold by the company to innocent purchasers for value 

prior to September 18,1940 

Since appellees’ claim to the land in question stems from 
the right given to Santa Fe’s predecessor under section 3 of 
the act of July 27, 1866 (p. 6, supra), to select lands within ; 
the indemnity limits of the grant to make up for losses withm | 
the place limits, it is clear that this claim was relinquished by | 
the release unless saved by the innocent purchaser clause in 
the release and section 321 (b). Appellees’ claim must fail 
unless they can show that appellee Santa Fe or its predecessor i 
had “title” to the indemnity land in question and that it was 
sold to appellee Aztec., because that clause speaks of “confirm¬ 
ing the title to such .lands * sold * to an! 

innocent purchaser for value.” The court below held in effect 
that appellee Santa Feand its predecessor did have such “title, 
that because there was a deficiency in the indemnity lands 
available for selection to compensate for losses in the primary 
grant, Atlantic and Pacific and appellee Santa Fe, without 
having actually made a selection, acquired “title” to the in¬ 
demnity land in question which they sold and conveyed to 
Aztec as an innocent purchaser for value prior to the filing of 
the release. Appellants submit that in so holding the court 
below was completely in error. 

Certain definite rules or principles have been laid down by 
the courts with reference to railroad land grant acts. The 
courts have held that the enactment of a railroad land grant 
statute constitutes an offer to the railroad company to con¬ 
vey the land described therein in return for the constructioh 
of the railroad. The offer ripens into a contract when the 
grantee indicates its acceptance by filing with the Secretary 
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of the Interior a map of definite location showing the route 
of the road. 

Burke v. Southern Pacific R. R. Co., 234 U. S. 669 
(1914); 

' United States v. Northern Pacific Ry. Co., 256 U. S. 
51(1921); 

Southern Pacific Co. v. United States, 307 U. S. 393 
(1939); 

United States v. Northern Pacific Ry. Co., 311 U. S. 
317 (1940). 

When the grantee has constructed the railroad in accordance 
with the plan approved by the Secretary of the Interior, it has 
completed its performance of the contract, and legal title to 
the place lands on either side of the completed railroad, which 
have been identified by survey and have not been appropriated 
by settlers prior to the filing of the map of definite location 
or excepted from the grant for any reason, vests absolutely in 
the grantee and relates back to the date of the granting act. 

Leavenworth, etc., R. R. Co. v. United States, 92 U. S. 
733 (1875); - 

Wisconsin Railroad Company v. Price County, 133 
U. S. 496 (1890); 

Deseret Salt Co. v. Tarpey, 142 U. S. 241 (1891); 

Howard v. Perrin, 200 U. S. 71 (1906) ; 

Weyerhaeuser v. Hoyt, 219 U. S. 380 (1911). 

The patent which is subsequently issued is only evidence of the 
transfer of title, which was accomplished by the statute, and 
confirmation of the title already held by the grantee. 

Wisconsin Railroad Company, v. Price County, 133 
U. S. 496, 510 (1890); 

Deseret Salt Company v. Tarpey, 142 U. S. 241, 252 
(1891); 

Burke v. Southern Pacific R. R. Co., 234 U. S. 669, 
685 (1914). 

The grants of indemnity land differ in that the obligation 
of the United States to indemnify the grantee for losses in the 
land specifically granted does not arise until such losses have 
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been ascertained. Under the terms of a grant, the grantee 
is required to select indemnity land under the direction of the 
Secretary of the Interior. The Department has, therefore, re¬ 
quired the grantees to file a selection list showing the specific 
subdivisions of land within the place limits of the grant which 
have been lost to it and the corresponding subdivision within 
the indemnity limits which it has selected to replace its losses. 
General Land Office Circular of August 4, 1885, 4 L. D. 90; 
Southern Pacific R. R. Co. v. McKinley, 22 L. D. 493; Grune- 
wald v. Northern Pacific R. R. Co., 24 L. D. 195. When the 
Secretary of the Interior has determined that the selected land 
is available to the grantee under the grant, legal title vests in 
the grantee as of the date of selection. 

Wisconsin Railroad Co. v. Price County, 133 U. S. 49j6 

(1890); I 

Oregon and California Railroad Company v. United 

States, 189U.S. 103(1903); 

United States v. Anderson, 194 U. S. 394 (1904); 

Weyerhaeuser v. Hoyt, 219 U. S. 380 (1911); 

Payne v. Central Pacific Ry. Co., 255 U. S. 228 (1921). 

And indemnity land is not subject to selection prior to survey 
for the reason that numbered sections of land do not exist until 
they are created by survey, and cannot, therefore, be identified 
by description. 

Sawyer v. Gray, 205 Fed. 160,163 (1913); 

Cox v. Hart, 260 U. S. 427,436 (1922); 

United States v. Northern Pacific Ry. Co., 311 U.jS. 

317,344 (1940) . j 

A grantee therefore has no title or estate in indemnity land 

prior to selection because the land which it njay ultimately 
obtain as indemnity for losses in the place lands of the grant 
has not been identified. “An indemnity grant, like the resid¬ 
uary clause in a will, contemplates the uncertain and looks to 
the future. What a railroad is to be indemnified for may be 
fixed as of the moment of the grant, but what it may elect when 
its right to indemnity is determined depends on the state of the 
lands selected at the moment of choice. Of course the. railroad 
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is limited in choosing by the terms of the indemnity grant, but 
the so-called grant is rather to be described as a power. Ordi¬ 
narily no color of title is gained until the power is exercised. 
* * Justice Holmes, in United States v. Southern Pac. 
R. R. Co., 223 U. S. 565, 570 (1912). Hence, while the con¬ 
tractual obligation of the United States to indemnify the 
grantee for each subdivision of the land lost to it within the 
place limits of the grant is absolute providing the conditions of 
the grant are met, nevertheless, the grantee’s right in such 
indemnity land is an inchoate right attached to no specific sub¬ 
divisions of land. 

Ryan v. Railroad Company, 99 U. S. 382, 386 (1878); 

Cedar Rapids, etc., Railroad v. Herring, 110 U. S. 27, 
39(1884); 

Kansas Pacific Railroad Company v. Atchison 
Topeka & Santa Fe Railroad Company, 112 U. S. 414, 

421(1884); 

St. Paul Railroad v. Winona Railroad, 112 U. S. 720, 
731-732(1885);. 

Wisconsin Railroad Co. v. Price County, 133 U. S. 496, 
512(1890); 

Southern Pacific Railroad Co. v. Bell, 183 U. S. 675, 
682(1902). 

It follows that the transfer of an unperfected right to in¬ 
demnity land is not a sale of land or a transfer of title to land. 
It is merely the transfer of an inchoate right not attached to 
any specific subdivisions of land'which are capable of identifica¬ 
tion and description. The right to select indemnity land is not 
the title to or an estate in land and cannot ripen into the title 

or an estate in land until it has been perfected by a selection 
which identifies the specific subdivisions of land to which the 
right attaches. 

The court below correctly conceded that this is the general 
rule of law, that no right attaches to any specific land within 
the indemnity limits of a grant until it is selected (App. 47). 
Since appellees have not alleged that any selection was made 
of the land in question from the time it was surveyed until the 
release was filed, it follows that neither Santa Fe nor its prede- 
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cessor had any title or estate in the land which could have 
been sold to Aztec. Consequently appellee Aztec could have 
acquired no “title” to the indemnity land for the confirmation 
of which a patent could be issued under the innocent purchaser 
clause of section 321 (b). 

The court below, however, seeks to avoid the force of the 
general rule by stating that it has an exception, namely, that 
where the available indemnity lands are insufficient to comr 
pensate for losses within the place limits of the grant, np 
selection is necessary to entitle the grantee to the indemnity 
lands (App. 47). In support of this view, the court cites United 
States v. Northern Pacific Railway Co., 256 U. S. 51 (1921) 
and St. Paul and Pacific Railroad Co. v. Northern Pacific Rail¬ 
road Co., 139 U. S. 1 (1891). It is submitted that these cases 
are not authority for the proposition stated by the court and 
that they do not in any way change the general rule that a 
selection of indemnity lands is necessary to vest title or estate 
therein in the grantee. This is so whether there is a deficiency 

in the indemnity lands or not. 

United States v. Northern Pacific Railway Co., supra, holds 
no more than that when there is a deficiency in the indemnity 
lands available for selection, the United States cannot further 
reduce the amount of indemnity lands available for selection 
by its own action in withdrawing such lands for its own pur¬ 
poses. The facts of the case were these: On April 5, 1905, the 
Northern Pacific Railroad filed a selection of indemnity lands 
immediately after they were surveyed. More than a year be¬ 
fore, on January 29; 1904, the lands selected together with other 
lands had been withdrawn by Executive order pending de¬ 
termination as to whether they should be added to a forest 
reserve. Overlooking this withdrawal, the Secretary of the 
Interior approved the selection and issued patent to the Iannis 
selected. Upon being apprised of the withdrawal five years 
later, he caused suit to be brought by the United States to 
cancel the patent Pn the ground that the selection was barred 
by the prior withdrawal. The railroad contended that the with¬ 
drawal was not a bar because at the time it was made there 
was a deficiency in the indemnity lands to make up for losses 
in the primary grant; consequently, it argued, the United 
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States could not reserve the indemnity lands remaining because 
they were appropriated to fulfillment of the Government’s 
contract under the grant act. The railroad’s position was sus¬ 
tained, the Court holding “that after the company earned the 
right to receive what was intended by the grant it was not 
admissible for the Government to reserve or appropriate to its 
own uses lands m the mdemnity limits required to supply losses 
in the place limits.” (256 U. S. at pp. 66-67.) Y 

The sole holding in the case therefore is that when there is 
a deficiency m the mdemnity lands to compensate for losses 
in the place limits, the United States may not defeat the right 
f the railroad to select such lands by its own act of with¬ 
drawing such lands. The court did not hold that in order to 
acquire title to such lands the railroad need not mal- c a ggie,,. 
tion as would have been required had there been no deficiency. 
The railroad actually did file a selection which was approved. 
The court did not say that the selection was unnecessary. 

that the decision goes no further is clearly indicated by the 
T T J?T° m Umted States v. Northern Pacific Railway 

S ; J ( i 940) - In this decisi on, the Court also made 
plain that the first decision did not contemplate any de- 

parture from the rule that selection is necessary to obtain 
title to mdemnity lands, whether there is a deficiency or not. 
The following extracts from the opinion bear this out: 

• J Tile . first deci tion held] finally, that withdrawals of 
indemnity lands for governmental purposes were invalid 
unless at the time of withdrawal,, there remained non¬ 
mineral lands available for selection sufficient to satisfy 
prior msses to the company from the grant (pp. 330- 

The fact that the lands in the indemnity limits are 
before survey subject to be taken by pre-emptors and 
se tiers, and thus ultimate satisfaction of the railroad 
company may be defeated, does not justify the Govern¬ 
ment itself in reserving lands contained within those 
imits and thus rendering impossible the company’s ob- 
taining them. This was definitely held in the Forest 
Reserve Case [the first decision] (p. 344). 
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The holding was that the withdrawals were void and 
the cpmpany s rights remained as if the withdrawals 
had never been made. If and when any of the with¬ 
drawn lands were surveyed the company was entitled 
to select them, as it did in the Forest Reserve Case 

(p. 345). ; . | 

Under the ruling in the Forest Reserve Case it was 
the obligation of the Government to refrain from any 
action which would deprive the company of its right of 
selection in iiccordance with the terms of the grant. 
When the United States withdrew the lands for forest 
and other reserves it signified its purpose to retain thenji 
for its own use and not to allow the company or anyone 
else to obtain them, * * * We think the company’s 

right of selection, to the extent of the deficiency in the 
grant, remained available as to the withdrawal lands, 
* * * The Government’s contention * * * 
does not avail to abrogate or qualify the company’s 
right to exercise its privilege of selection notwithstand¬ 
ing the withdrawals (pp. 346-347). 

It is clearly there held that if, by the Government’s 
own act in withdrawing lands from the indemnity limits, 
it leaves insufficient vacant land available for selection 
the company thereby becomes entitled to select lands 
within the in demnity limits. That is exactly what was 
done by the company which brought about the litiga¬ 
tion in the Forest Reserve Case. The decision is clear 
to the effect that, assuming the grant was deficient 
(which was the matter the court could not determine 
on the record then presented), the company was en¬ 
titled to select lands within the reserve (p. 365). [Italics 
added.] 4 j 

These excerpts leave no room for doubt that the Court never 
contemplated that the first decision would have the meaning 
ascribed to- it- by the - court belowi It' is true that in the first 
decision the Court did say that the general rule as to the neces- 

4 Other significant statements appear on pp. 351. 345, and 364 of the 
opinion. 
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sity of selecting indemnity lands has never been applied as 
between the Government and the grantee where there is a 
deficiency. 256 U. S. at p. 65. At most, this observation was 
dictum. However, it is believed that all the Court meant to 
say was that no prior selectioni was necessary in order to defeat 
the effect of the 'withdrawal, not that no selection was necessary 
in order to acquire title to the lands withdrawn. That is, it is 
clear that if a withdrawal is made which does not create a 
deficiency in the indemnity lands, the grantee cannot acquire 
title to the lands withdrawn unless it has filed a selection for 
such lands prior to the withdrawal. See Payne v. Central Pa¬ 
cific Ry. Co., 255 U. S. 228 (1921). The effect of the with¬ 
drawal is to bar any selection of the withdrawn lands from 
thereafter being made. Thus a prior selection is necessary in 
order to defeat the effect of the withdrawal. If, however, a 
withdrawal is made which creates a deficiency, such a with¬ 
drawal is, according to the actual holding of the Northern Pa¬ 
cific case, void and ineffective as against the right of selection. 
The lands withdrawn may be selected as though the withdrawal 
were not in effect. Thus, no prior selection is necessary in order 
to defeat the effect of the withdrawal as in the case of a with¬ 
drawal which does not create a deficiency. A selection must 
be made, however, before title to the lands withdrawn may be 
acquired. 

The consequences that would flow from the rule laid down 
by the court below demonstrate its unsoundness. Assume a 
situation in which a railroad grantee has suffered losses in place 
lands of 30,000 acres, and 100,000 acres of indemnity lands are 
available for selection. A temporary withdrawal of 60,000 acres 
of these lands is made by the Government, thus rendering them 
unavailable for selection. At that point it is clear that the 
grantee would have to make a selection from the 40,000 acres 
left in order to acquire title to any of the land. Now suppose 
that through sales or entries 11,000 acres of the remaining 
40,000 acres are disposed of, leaving only 29,000 acres available 
to meet the grantees’ losses in place lands, a deficiency of 1,000 
acres. Under the lower court’s view of the law,, the grantee,' 
because a deficiency exists, would acquire title to the 29,00Q 
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acres without having to make a selection of the land. Now 
suppose that the temporary withdrawal,is revoked. Logically 
following out the lower court’s view, the grantee would be en¬ 
titled to select from the 60,000 acres now made available only 
1,000 acres, the grantee having already been vested with title 
to the 29,000 acres of indemnity land which were all that was 
available when the deficiency was created. It is submitted j 
that a rule of law to this effect would be entirely unjustified and 
that appellees would be the first to complain of it. \ et it is 
the rule that the court below has applied, upon the mistaken 
belief that it is the rule in the Northern Pacific case. Appel¬ 
lants contend that in the hypothetical situation presented, the j 
doctrine of the Northern Pacific case would not apply at all. j 
In their view it would apply only if, when the deficiency ex¬ 
isted, the United States attempted to make a withdrawal of 
all or part of the remaining 29,000 acres; and it would hold 
only that such a withdrawal would not be a bar to the .selection 
of the withdrawn lands by the grantee to that extent. | 

In the present case, assuming that there was a deficiency 
in the grant on August 17, 1898, when the lands in question 
were withdrawn for a forest reserve, it is submitted that the 
only effect of the deficiency was to render the withdrawal in¬ 
effective so far as indemnity selections were concerned. Exist¬ 
ence of the deficiency did not do away with the necessity of 
selection or cause the vesting of title in Atlantic and Pacific 
or Santa Ee of the lands withdrawn. It merely rendered the 
withdrawal ineffective as against the right of the latter to file 
selections for the lands withdrawn. 

The Northern Pacific case thus lends no support to the ruling 
of the lower court. Neither does the other case cited by the 
court, St. Paid and Pacific Railroad Co. v. Northern Pacify 
Railroad Co., supra. The opinion in that case does not make 
clear just what the issue was with respect to the selection of 
indemnity lands, flowever, it appears that there was a dis¬ 
pute between two railroad companies over indemnity lands, 
and the court held simply that because there was a deficiency 
in such lands, no selection was necessary to give them to the 
company having the older grant. United States v. Colton 
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Marble and Lime Co., 146 U. S. 615- (1892). While the St. 
Paul case was cited in the first Northern Pacific decision in 
support of the court’s statement that indemnity selections 
have never been required when there is a deficiency in the in¬ 
demnity lands, the court was careful to caution that what was 
said about a deficiency in the St. Paul case related only to the 
portion of the grant in Minnesota and not to other portions in 
other States. 256 U. S. at p. 66. This qualification by the 
court indicates its doubt that the ruling in the St. Paul case 
was intended to go beyond the particular facts of the case. 
The case is therefore greatly limited in application and is by 
no means authority for the sweeping proposition declared by 
the court below (App. 47). 

To summarize, the principle is well established that a rail¬ 
road grantee acquires no title or estate in indemnity lands 
until it makes a selection of such lands. This principle has 
not in any way been modified by the Northern Pacific case. 
The latter only forbids governmental action which would, 
without reference to the wishes of the railroad grantee, make 
impossible the performance by the United States, to the fullest 
extent of its ability, of its contractual obligation to compensate 
the grantee in indemnity lands for losses in place lands. No 
action of the United States in withdrawing lands is challenged 
here. It is conceded that if, as alleged by appellees, a deficiency 
existed when the forest withdrawal was made in 1898, the right 
of the railroad to select any of the withdrawn lands was not 
affected by the withdrawal. The only question in this case 
concerns appellees’ interest or want of interest in the unselected 
indemnity lands following Santa Fe’s voluntary release of all 
claims to lands or interests in lands granted to its predecessor. 

It is submitted that having made no selection, neither Santa 
Fe nor its predecessor acquired any title in the indemnity lands 
in question which could be sold to appellee Aztec. The pro¬ 
visions of the contract of February 3, 1886, make it clear that 
Atlantic and : Pacific did not have title to the lands at the date 
of the contract but merely agreed to obtain title at some future 
date and then to convey to Aztec (App. 31, 33). The terms 
of the quitclaim 1 deed of November 7, 1905, show that Santa 
Fe merely conveyed to Aztec such title in the lands as it had 


(App. 37). Since Santa Fe never acquired any title by selec¬ 
tion, the deed could not constitute a sale of or a transfer of 
title to the lands. Therefore, there was no title in any of the 
parties for the confirmation of which a patent could be issued 
under section 321 (b) of the Transportation Act of 1940. It 
follows that the court- below erred in holding that section 321 
(b) was applicable, in enjoining appellants from rejecting 
appellees’ application for patent on the basis of the release, 
and in directing appellants to act upon the application without 
regard to the release. ’ 

V 

The decisions of the rDepartment were based upon a reason¬ 
able construction of a statute which the Congress has en¬ 
trusted to the Secretary of the Interior for execution and 
therefore should not have been disregarded by the court 

In passing upon appellees’ application for patent appellants 
were required to determine the construction which should be 
given to the saving clause of section 321 (b) of the Transpor¬ 
tation Act of 1940. If the innocent purchaser provision of the 
saving clause was construed to include the transfer of an in¬ 
choate right to indemnity land which had not been perfected 
by selection of specific subdivisions of land within the indem¬ 
nity limits of the gnlnt, the application was to be considered 
without reference to the release. If this provision of the saving 
clause was not so construed, the application was to be rejected 
without further consideration. The Secretary determined that 
the innocent purchaser provision of the saving clause does not 
include unperfected rights to select indemnity land. In doing 
so, he followed the plain, unambiguous words of the statute. 
It is submitted that .the Secretary's construction was the only 
reasonable one in the circumstances of this case. Certainly the 
statute does not impose a clear duty on the Secretary to decide 
to the contrary. If,, however, the statute should be regarded 
as ambiguous in its application to this case, then the Secretary s 
decision must be considered as necessarily involving judgment 
and discretion. The courts have consistently held that they 
will not interfere with the exercise of the judgment and discrej 
tion of an administrative officer in the construction of a statut^ 

67S6S1—4G-3 , j 
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which the Congress has entrusted to him for execution unless 
his construction is clearly erroneous and repugnant to the plain 
terms of the statute. 

United States ex rel. Riverside Oil Company v. Hitch¬ 
cock, 190 U. S. 316 (1903); 

United States ex rel. Ness v. Fisher, 223 U. S. 683 
(1912); 

Louisiana v. McAdoo, 234 U. S. 627 (1914); 

United States ex rel. Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549 (1919); 

United States ex rel. Hall v. Payne, 254 U. S. 343 
(1920); • 

Interstate Commerce Commission v. United States 
ex rel. Waste Merchants Assn., 260 U. S. 32 (1922); 

Work v. United States ex rel. Rives, 267 U. S. 175 
(1925); 

Wilbur v. United States ex rel. Kadrie, 281 U. S. 206 
(1930); 

See also Santa Fe Railroad Company v. Work, 267 
U. S. 511, 517 (1925). 

The courts are not foncerned with the correctness of the con¬ 
struction which, in the exercise of his judgment and discretion, 
an officer has given to the statute, but will consider only 
whether or not that construction is possible under the terms 
of the statute. If the statute is not so clear and unambiguous 
as to indicate that the construction given it by the adminis¬ 
trative officer is clearly wrong, the court will not attempt to 
control the officer’s judgment and discretion merely because 
the court prefers a different construction. 

United States ex rel. Ness v. Fisher, 223 U. S. 683, 
691-693 (1912); 

United States ex rel. Hall v. Payne, 254 U. S. 343, 
347-348 (1920); 

Interstate Commerce Commission v. New York, New 
Haven & Hartjord R. Co., 287 U. S. 178, 204 (1932). 

u* * * when the performance of official duty requires an 

interpretation of the law which governs that performance, the 
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interpretation placed by the officer upon the law will not be 
interfered with, certainly, unless it is clearly wrong and the 
official action arbitrary and capricious. * * Hammond 

v. Hull, 76 App. D. C. 301, 303, 131 F. (2d) 23 (1942). See 
also Wilbur v. United States ex rel. Krushnic , 280 U. S. 306 
(1930); Miguel v. McCarl, 291U. S. 442 (1934). j 

In the case at bar, since it was necessary for the Secretary^ 
in determining appellees’ right under the application for patent, 
to construe the saving clause of the Transportation Act of 1940, j 
and since his construction of the clause is not at variance with 
its terms but is clearly in harmony with the language and thej 
purpose of the statute and the decisions of the courts in the 
field in which the statute was intended to operate, appellant® 
submit that the Secretary’s decisions were neither arbitrary nor 
capricious and should not have been reviewed by the court 
below. 

CONCLUSION 

• i 

The judgment of the court below was erroneous and should 
be reversed with directions to the court below to grant ap¬ 
pellants’ motion for summary judgment and to enter judg¬ 
ment for appellants. 

Respectfully submitted. 

January 30,1946. 

Warner W. Gardner, 

Solicitor, 

Harry M. Edelstein, 

. Assistant Solicitor, 

Ernest F. Hom, 

Principal Attorney, 

Office of the Solicitor, 

All of the Department of the Interior, 

Attorneys for Appellants. 
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HAROLD L. ICKES ET AL. VS. SANTA FE PACIFIC R. R. CO. ET AL. 1 

1 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 23477 

Santa Fe Pacific Railroad Company, a Corporation, 120 
Broadway, New York, N. Y., Aztec Land and Cattle Com¬ 
pany, Limited, a Corporation, One Cedar Street, New 
York, N. Y., plaintiffs 

vs. 

Harold L. Ickes, Secretary of the Interior, Washington, 
D. C.; Oscar L. Chapman, Assistant Secretary of the 
Interior, Washington, D. C.; Fred W. Johnson, Com¬ 
missioner of the General Land Office, Washington, j 
D. C., defendants * 

Complaint for Injunction and Relief in the A ature of 

Mandamus 

1. Plaintiff, Santa Fe Pacific Railroad Company, is a cor¬ 
poration created and organized under the Act of Congress 
approved March 3, 1897, c. 374, 29 Stat. 622, and sues in its 
own right and as lawful successor to the Atlantic and Pacific 
Railroad Company, a' corporation created and organized un¬ 
der the Act of July 27, 1866, c. 278, 14 Stat. £92. Plaintiff, 
Aztec Land and Cattle Company, Limited, is a corporation 
organized and existing under the laws of the State of New 

York, and sues in its own right. 

2. The defendants are residents of the District of Columbia, 
the defendant Harold L. Ickes being Secretary of the Interior 
and as such charged by law with the administration of the 
laws of the United States relating to public lands, the defend¬ 
ant Oscar L. Chapman being Assistant Secretary of the In- ( 

terior and charged with like duties under the direction 

2 of the Secretary and in particular with the supervision 
of the General Land Office, and the defendant Fred W. 

Johnson being Commissioner of the General Land Office and 
charged by law with the administration of that office underj 
the supervision and direction of the Secretary and Assistant 
Secretary. The defendants are sued individually and in view 
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and because of acts done or threatened by them under color 
of their offices and authority. 

3. The matter in controversy, exclusive of interest and 
costs, exceeds in value the sum of $3,000, and involves the con¬ 
struction of certain laws of the United States under which the 
plaintiffs claim vested rights in and to certain public lands, 
and the duty of the defendants, respectively, to determine 
plaintiffs’ rights in and to the lands in question and plaintiffs’ 
right to a patent to the said lands, upon a proper construc¬ 
tion of the laws under which plaintiffs’ rights are claimed, and 
without regard to a certain release executed by plaintiff, Santa 
Fe Pacific Railroad Company, and filed with the defendant, 
the Secretary of the Interior, as hereinafter stated. 

4. Plaintiff, Santa Fe Pacific Railroad Company, is succes- 
isor to the Atlantic and Pacific Railroad Company and to the 
land grant to the latter company under the Act of July 27, 
1866, c. 278,14 Stat. 292, and is fully vested with all the rights 
of the Atlantic and Pacific Railroad Company under the said 
Act of July 27, 1866, in and to the lands thereby granted. 

5. The said Act of July 27, 1866, entitled an act granting 
lands to aid in the construction of a railroad and telegraph 
line from the States of Missouri and Arkansas to the Pacific 
coast, provided for the incorporation of the Atlantic and Pacific 
Railroad Company, for the grant of a right of way and neces¬ 
sary appurtenant grounds for railway purposes, and 

3 further—“for the purpose of aiding in the construction 
of said railroad and telegraph line”—for a grant of all 

the odd-numbered sections of public land, not mineral and not 
reserved, sold, granted, or otherwise appropriated, and free 
from preemption or other claims or rights, within certain des¬ 
ignated limits, to wit, 40 miles on each side of the line of rail¬ 
road as definitely located through the Territories of the United 
States and 20 miles on each side of the line of railroad through 
any State. With respect to the said grant of lands the act 
also provided that if any of the lands so granted were found at 
the time of definite location of the railroad to have been previ¬ 
ously granted, sold, reserved, occupied by homestead settlers, 
or preempted, or otherwise disposed of, the grantee should 
have the right to select other odd-numbered sections, in lieu 
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of the sections lost, not more than 10 miles beyond the first 
designated limits of the grant. The first designated limits of 
the grant, to wit, 40 miles on each side of the line of railroad 
as definitely located through the Territories of the United 
States and 20 miles on each side of the line of railroad through 
any State, are known and described as the primary or place 
limits of the grant, and the odd-numbered sections within those 
limits as primary or' place lands. The further limits of 10 
miles beyond the place limits of the grant, are known as the 
indemnity limits of'the grant, the odd-numbered sections 
within those extended limits as indemnity lands, and the selec¬ 
tions made within those extended limits, in lieu of losses in 
the place limits of the grant, as indemnity selections. 

6. March 12, 1872, the said Atlantic and Pacific Railroad 
Company filed with the Secretary of the Interior its map of 
definite location, and thereafter the railroad was constructed, 
and the rights of the said railroad company to the lands 

granted became fixed and determined, the grant as 
4 finally fixed extending along the line of the railroad 

from a point in what is now the State of New Mexico, 
near Ysleta, through what are now the States of New Mexico- 
and Arizona, to the western boundary of Arizona at the Col¬ 
orado River. * 

7. February 3,1886, the Atlantic and Pacific Railroad Com¬ 
pany, by contract Of that date sold to plaintiff, Aztec Land 
and Cattle Company, Limited, a corporation, for a considera¬ 
tion of 50 cents per acre, approximately 1,000,000 acres of 
land within the limits of the grant in the Territories of Ari¬ 
zona and New Mexico, comprising all the odd-numbered sec¬ 
tions within certain described boundaries, the lands sold being 
designated and described by section, township, and range, al¬ 
though at that time unsurveyed. A part of the lands sold was 
within the place limits of the grant and a part within the in¬ 
demnity limits. Subsequently, in 1886 and 1894, so much j>f 
the lands sold as was then surveyed was conveyed by the At¬ 
lantic and Pacific Railroad Company to plaintiff, Aztec Land 
and Cattle Company, by deeds which were duly recorded in 
the counties where the lands were located. In 1905, the re¬ 
mainder of the lands sold, both surveyed and unsurveyed, was 
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conveyed by plaintiff, Santa Fe Pacific Railroad Company, as 
successor to the Atlantic and Pacific Railroad Company, by 
quitclaim deed, to the plaintiff, Aztec Land and Cattle Com¬ 
pany, which was duly recorded in the counties where the lands 
were located. 

8. Included in the lands so sold and conveyed to the plain¬ 
tiff, Aztec Land and Cattle Company, were the following de¬ 
scribed lands, all of which were and are within the indemnity 
limits of the Atlantic and Pacific grant: 


Arizona, O. and S. R. M. Area 

T. 13 N.. R. 9 E., secs. 5. 7. 9- 1,862.08 acres 

T. 14 N., R. 9 E, secs. 1. 3. 3, 7, 9. 11, 13, 15. 17,19,21,23, 

25, 27, 29, 31, 33, 35- 10,993.07 acres 

T. 14 N., R. 11 E., secs. 33, E%; 35, SW^4 (unsurveyed)_ 480.00 acres 

T. 13 N., R. 12 E.. secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21,23, 

25, 27, 29, 31, 33, 35- 11,802.56 acres 

5 T. 14 N., R. 12 E., secs. 3, 3, 7, 9, 15, 17, 19, 21, 23, 25, 

27, 29. 31, 33. 35- 10.134.32 acres 

T. 15 N., R. 12 E., secs. 31, 33—_ 1,458. OS acres 

T. 13 N., R. 13 E., secs. 1, 3, 5, 7,9,11,13,15.17,19, 21, 23, 25, 

27, 29. 31, 33, 35- 11, S49. 78 acres 

T. 14 N., R. 13 E. secs. 19, 21. 29, 31, 33_ 3, 439.44 acres 

T. 13 N., R. 14 E., secs. 19. 21, 23, 25, 27, 29, 31, 33. 35_ 5.736.51 acres 

T. 13 N., R. 15 E., secs. 19, 21, 23. 25, 27, 29, 31, 33, 35_ 5,717.59 acres 

T. 12 N., R. 16 E., secs. 7, 9,11,13,15,17,19, 21, 23, 25, 27, 29, 

31, 33, 35- 9,256.84 acres 

T. 12 N.. R. 17 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29. 31, 33, 35- 8,465.20 acres 

T. 10 N., R. 20 E., secs. 1, 3, 5, 7, 9, 11, 13,15, 17,19, 21, 23— 7,469.47 acres 
T. 11 N., R. 21 E.. secs. 5, 7. 9,11,13,15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35- 10,025. 89 acres 


Total- 98,690. 83 acres 


9. In 1887, the said Atlantic and Pacific Railroad Company, 
made and filed with the Secretary of the Interior a selection of 
certain lands in the indemnity limits of the grant, including the 
lands described in paragraph 8, supra, for the purpose of satis¬ 
fying losses on the place limits of the grant, but the selection 
was rejected by the Secretary of the Interior on the ground that 
the lands within the indemnity limits of the grant were then 
unsurveyed and therefore not at that time available for selec¬ 
tion. No other selection of the said lands described in para¬ 
graph 8, supra, has been made by Atlantic and Pacific Rail- 
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road Company, or by plaintiff, Santa Fe Pacific Railroad Com- j 
pany, until the selection made in the application hereinafter 

described in paragraph 15 hereof. 

10. August 17, 1893, the said lands, described in paragraph 
8, supra, were withdrawn by Executive Proclamation dated 
August 17,1898, for a forest reserve described as the Black Mesa 
Reserve, pursuant to section 24 of the Act of March 3, 1891 r ; 
26 Stat. 1096, and the said lands are now included within the 
exterior boundaries of what are known as the Coconino* 
6 and Sitgreaves national forests. 

11. At the time of the said withdrawal, August 17, 
1898, and for some time prior thereto, and at all times since 
then, the losses in the primary or place limits of the Atlantic 
and Pacific grant exceeded the surveyed lands within the in¬ 
demnity limits of the grant available for selection, and to that 
extent there has been a deficiency in the grant since some time 
prior to August 17, 1898, which has at no time been less than 
100,000 acres. 

12. September 18, 1940, the Congress enacted and the Pres¬ 
ident approved the Transportation Act of 1940, being the Act 
of September 18,1940, c. 722, 54 Stat. 954, U. S. Code Title 49, 
secs. 65-66, including Section 321, Title III, Part II, thereofj 
. as follows: 

Sec. 321. (a) Notwithstanding any other provision of 
law, but subject to the provisions of sections 1 (7) and 
22 of the Interstate Commerce Act, as amended, the full 
applicable commercial rates, fares, or charges shall be 
paid for transportation by any common carrier subject 
to such Act of any persons or property for the United 
States, or on its behalf, except that the foregoing pro¬ 
vision shall not apply to the transportation of military 
qr naval property of the United States moving for mili¬ 
tary or naval and not for civil use or to the transporta¬ 
tion of members of the military or naval forces of the 
United States (or of property of such members) wheii 
such members are traveling on official duty; and the 
rate determined by the Interstate Commerce Commisl 
sion as reasonable therefor shall be paid for the trans- 
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portation by railroad of the .United States mail: Pro¬ 
vided, however, That any carrier by railroad and the 
United States may enter into contracts for the transpor¬ 
tation of the United States mail for less than such rate: 
Provided further, That Section 3709, Revised Statutes 
(U. S. C., 1934 edition, title 41, sec. 5), shall not here¬ 
after be construed as requiring advertising for bids in 
connection with the procurement of transportation serv¬ 
ices when the services required can be procured from 
any common carrier lawfully operating in the territory 
where such services are to be performed. 

(b) If any carrier by railroad furnishing such trans¬ 
portation, or any predecessor in interest, shall have re¬ 
ceived a grant of lands from the United States to aid 
in the construction of any part of the railroad operated 
by it, the provisions of law with respect to compensa¬ 
tion for such transportation shall continue to apply to 
such transportation as though subsection (a) of this 
section had not been enacted until such carrier shall file 
with the Secretary of the Interior, in the form and man¬ 
ner prescribed by him, a release of any claim it may 
have against the United States to lands, inter- 
7 ests in lands, compensation, or reimbursement 
on account .of lands or interests in lands which 
have been granted, claimed to have been granted, or 
which it is claimed should have been granted to 
such carrier or any such predecessor in interest under 
any grant to such carrier or such predecessor in interest 
as aforesaid. Such release must be filed within one year 
from the date of the enactment of this Act. Nothing 
in this section shall be construed as requiring any such 
carrier to reconvey to the United States lands which have 
been heretofore patented or certified to it, or to prevent 
the issuance of patents confirming the title to such 
lands as the Secretary of the Interior shall find have 
been heretofore sold by any such carrier to an innocent 
purchaser for value or as preventing the issuance of 
patents to lands listed or selected by such carrier, which 
listing or selection has heretofore been fully and finally 
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( 

approved by the Secretary of the Interior to the extent 
that the issuance of such patents may be authorized y 

law. 

13. December 18, 1940, plaintiff, Santa Fe Pacific Railroad 
Company, filed with the Secretary of the Interior, pursuant to 
section 321 (b) of the said act, and the regulations of the 
Secretary of the Interior prescribed thereunder, a release of 

any and all claims of whatever description to lands, 
interests therein; compensation or reimbursement there¬ 
for on account of lands or interests granted, claimed to 
have been granted, or claimed should have been granted 
by any act of the Congress to Santa Fe Pacific Railroad 
Company or to any predecessor in interest in aid of the 
construction of'any portion of its railroad. 

The said release was accepted and approved by the Secretary ! 
of the Interior on Mar.ch 1, 1941. A copy of the said release is 
attached hereto and made part hereof, marked Exhibit A. A 
the time the said release was filed, plaintiff, Santa Fe Pacific 
Railroad Company, also filed with the Secretary of the Interior, 
in compliance with the regulations prescribed by him under 
said section 321 (b) of the Transportation Act of 1940, a list 
of all innocent purchasers for value to whom said Santa Fe . 
Pacific Railroad Company or its predecessor, Atlantic and 
Pacific Railroad Company, had sold any of the unpatented 
lands within the limits of its grant prior to September 18,1940, J 
with a description of the lands so sold, the said list including 
the name of the Aztec Land and Cattle Company and a de¬ 
scription of the lands sold to that company as stated m para¬ 
graph 8, supra. 

8 14. December 10,1941, the Commissioner of the Gen¬ 

eral Land Office, with the approval of the Assistant 
Secretary of the Interior, promulgated regulations governing 
the filing of applications for the issuance of patents for lands 
sold to innocent purchasers for value by certain railroad car¬ 
riers, under said section 321 (b) of the Transportation Act of 
1940, the said regulations being designated as Circular No. 1500j 
(Code of Federal Regulations, Title 43, sections 273.68-273.74). 
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15. June 26, 1942, plaintiff, Santa Fe Pacific Railroad Com¬ 
pany, filed an application, in the form prescribed by said Cir¬ 
cular No. 1500, for the selection of and issuance of patent to 
the lands described in paragraph 8, supra, as lands sold to an 
innocent purchaser for value prior to September 18, 1940, and 
excepted from the release filed by said Santa Fe Pacific Rail¬ 
road Company pursuant to section 321 (b) of the Transporta¬ 
tion Act of 1940, and subject to selection and patent as in¬ 
demnity lands required for the satisfaction of primary losses 
in the grant under the Act of July 27, 1866. 

16. April 8, 1943, the defendant, Fred W. Johnson, as Com¬ 
missioner of the General Land Office, notified plaintiffs of the 
denial and rejection of the said application, on the ground that 
“the land had not been ascertained and identified so that the 
railroad acquired any interest in specific land which it could 
convey prior to the filing of its release and that, therefore, its 
transferee is not protected under the saving clause of section 
321 (b) of the Transportation Act.” 

17. Thereafter, on or about May 1, 1943, in accordance with 
the regulations and rules of practice of the Department of the 
Interior, plaintiff, Santa Fe Pacific Railroad Company, ap¬ 
pealed to the Secretary of the Interior, from the decision of 
the Commissioner of the General Land Office rejecting the said 

application. 

9 i 18. January 8, 1944, the defendant, Oscar L. Chap¬ 
man, as Assistant Secretary of the Interior, acting for 
the defendant the Secretary of the Interior, affirmed the de¬ 
cision of the Commissioner of the General Land Office. A copy 
of the said decision, dated January 8, 1944, is attached hereto 
and made part hereof, marked Exhibit B. 

19. January 27, 1944, plaintiff, Santa Fe Pacific Railroad 
Company, filed with the Secretary of the Interior a motion for 
rehearing. February 8, 1944, plaintiff’s motion for rehearing 

was denied by the defendant the Assistant Secretary of the 
Interior. 

20. Plaintiffs aver that the said lands, described in para¬ 
graph 8, supra, are within the indemnity limits of the Atlantic 
and Pacific grant, under the Act of July 27, 1866, and are non¬ 
mineral public lands, not reserved, sold, granted, or otherwise 
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lawfully appropriated, and free from preemption or other 
claims or rights ; that the withdrawal of the said lands, as stated 
in paragraph 10, sufira, was void and ineffective because at the 
time of said withdrawal there was a large deficiency in the 
grant, as stated in paragraph 11, supra, and the said lands were 
then and have ever since been appropriated to satisfy losses ih 
the primary or place limits of the grant; and that the release 
filed by plaintiff, Santa Fe Pacific Railroad Company, as stated 
in paragraph 13, supra, pursuant to section 321 (b) of the 
Transportation Acy of 1940, is not applicable to the said lands 
because the said lands were expressly excepted therefrom, hav¬ 
ing been sold prior to September 18, 1940, to plaintiff, Aztec 
Land and Cattle Company, an innocent purchaser for value. 

21. Plaintiffs further aver that the action of the defendants 
in rejecting the selection of the said lands and application for 
patent thereto by plaintiff, Santa Fe Pacific Railroad Com¬ 
pany, in the interest of its purchaser, is based on an 
10 erroneous construction of the applicable laws and is 
arbitrary and beyond their authority under the law and 
in violation of plaintiffs’ vested rights and casts a cloud on 
plaintiffs’ title and right to the lands in question; that plaintiffs 
have exhausted all remedies, by appeal or otherwise, in the 
Department of the .Interior, and that their only remaining 
remedy is by application to this court for a decree enjoining 
the defendants from rejecting the selection and application on 
the grounds stated, and directing the defendants to determine 
plaintiffs’ right to the approval of the said selection and appli¬ 
cation without regard to the said release; that unless such relief 
is granted plaintiffs will be denied and deprived of vested rights 
and will suffer irreparable loss and injury for which they have 

no other remedy whatever. 

Wherefore, the premises considered, plaintiffs pray: 

1. For a temporary restraining order or injunction, pendente 
lite, and upon final hearing a decree, enjoining the defendants 
from rejecting the selection of the said lands and application 
for patent thereto, on the basis of the erroneous construction 
of the applicable laws adopted by defendants, or on the basis 
of the said release filed by plaintiffs, Santa Fe Pacific Railroad 

67S681—46-** 
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Company, pursuant to section 321 (b) of the Transportation 
Act of 1940; and directing the defendants to determine the 
right of said Santa Fe Pacific Railroad Company to select the 
lands in question and to the issuance of a patent, without 
regard to the said release. 

2. For such other and further relief as the case may require 
and as may be necessary and appropriate. 

Santa Fe Pacific Railroad Company, 
By (Sgd.) Lawrence Cake, Its Attorney. 

Aztec Land and Cattle Company, 
Limited, 

By (Sgd.) Harding Johnson, President. 

11 (Sgd.) Lawrence Cake, 

Lawrence Cake, 

717 National Press Building, 

Washington, D. C. 

(Sgd.) Lowry N. Coe, 

Lowry N. Coe, 

717 National Press Building, 
Washington, D. C. 

Attorneys jor Plaintiffs. 

(Acknowledgment.) 

(Filed March 16,1944.) 
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EXHIBIT A 


RELEASE 

Santa Fe Pacific Railroad Company, a corporation organized 
and existing by virtue of an Act of Congress approved March 3, 
1897 (29 Stat. 622), with office and principal place of business 
at New York, in the State of New York, hereby, in accordance 
with section 321 of Part II of Title III of the Transportation 
Act of 1940, and the rules and regulations issued thereunder 
by the Secretary of the Interior, relinquishes, remises and quit¬ 
claims to the United States of America any and all claims of 
whatever description to lands, interests therein, compensation 
or reimbursement therefor on account of lands or interests 
granted, claimed to have been granted, or claimed should have 
been granted by any act of the Congress to Santa Fe Pacific 
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Railroad Company or to any predecessor in interest in aid of 
the construction of any portion of its railroad. 

This release does not embrace the rights of way or station 
grounds of this company, lands sold by the company to inno¬ 
cent purchasers for value prior to September 18, 1940, lands 
embraced in selections made by the company and approved by 
the Secretary of the Interior prior to September 18, 1940, or 
lands which have been patented or certified to the company or 
any predecessor in interest in aid of the construction of its 

railroad. 

In witness whereof, Santa Fe Pacific Railroad Company has 
caused this Release to be signed in its corporate name and 
acknowledged or proved by its President and its corporate seal 
to be hereunto affixed and the same to be attested by the signa¬ 
ture of its Secretary, this 17th day of December, 1940. 

Santa Fe Pacific Railroad Company, 

[seal] By E. J. Engel, Its President. j 

Attest * 

R. M. Hogin, Its Secretary. 

9 

(Acknowledgment.) 

(Filed March 16,3,944.) 

13 EXHIBIT B 

United States Department of the Interior 
Office of the Secretary 

i WASHINGTON 

A. 23630. January 8,1944. 

“F” Phoenix 080632 

Atlantic and Pacific Railroad Company, Santa Fe Pacific 

Railroad Company, and Aztec Land and Cattle Company, 

Ltd. j 

Application for patent under Transportation Act of 1940 re- 

• jected—Affirmed 

Appeal From the General Land Office 

This is an appeal by the Santa Fe Pacific Railroad Company 

from the decision of the Commissioner of the General Land 


12 HAROLD L. ICKES ET AL. VS. SANTA FE PACIFIC R. R. CO. ET AL. 

Office of April 8,1943, rejecting application for patent, Phoenix 
080632, to 98,690.83 acres of land in Navajo and Coconino 
Counties, Arizona. 

The land in question is within the exterior boundaries of the 
Black Mesa Forest Reserve established by an Executive proc¬ 
lamation, dated August 17, 1898, pursuant to section 24 of 
the act of March 3,1891 (26 Stat. 1095), now the Coconino and 
Sitgreaves National Forests, and was included in the indemnity 
limi ts of the grant of land to the Atlantic and Pacific Railroad 
Company under the act of July 27, 1866 (14 Stat. 292), which 
was confirmed in its successor in interest, the Santa Fe Pacific 
Railroad Company, by the act of March 3,1897 (29 Stat. 622). 

On June 20, 1887, the Atlantic and Pacific Railroad Com¬ 
pany filed an indemnity selection under the act of July 27,1866, 
which included all of the land described in the pending applica¬ 
tion for a patent (Prescott 1), but it was rejected by the Gen¬ 
eral Land Office because the land was unsurveyed and there¬ 
fore not subject to selection. The Department upheld the 
Land Office decision (8 L. D. 307), and the selection was finally 
cancelled on July 18, 1893 (“F” Docket 6-5804, November 25, 
1912, Miscellaneous File No. 278286). No attempt to select 
this indemnity land has since been made although official sur¬ 
veys covering all but 480 acres of it were made and the official 
plats of the surveys were filed with the Land Office in 1896, 
1918, 1922, 1936, and 1939. 

On December 18, 1940, the Santa Fe Pacific Railroad Com¬ 
pany and the Atchison, Topeka and Santa Fe Railroad Com¬ 
pany, operator of the line of railroad, filed releases of all claims 
arising from any land grant in aid of the construction of a rail¬ 
road in accordance with section 321 (b), Part II, Title III, of 
the Transportation Act of 1940 (54 Stat. 954, 49 U. S. C. sec. 
65). These releases excepted lands sold to innocent purchasers 
for value prior to September 18, 1940, lands embraced in selec¬ 
tions made and approved by the Secretary of the Interior prior 
to September 18, 1940, and lands already patented or certified 
to the grantee. The releases were approved on March 1, 1941. 
As required by departmental regulations dated October 10, 
1940 (43 CFR 273.61-273.67), the Santa Fe Pacific Railroad 
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Company also filed a list of land and persons alleged to have 
become innocent purchasers of specific portions of the listed 
land prior to the effectiveness of the Transportation Act on 
September 18, 1940. • This list included the lands in question 
and named the Aztec Land and Cattle Company as its pur¬ 
chaser. 

Thereafter, on June 26, 1942, the Santa Fe Pacific Railroad 
Company filed its application for patent to the land, alleging 
that this land was sold to the Aztec Land and Cattle Com¬ 
pany, Ltd., in 1886. The contract offered to support 
14 this allegation, dated February 3, 1886, contains the 
promise of the Atlantic and Pacific Railroad Company 
to sell the Aztec Land and Cattle Company, Ltd., certain tracts 
of land located in Apache and \avapai Counties, Territory 
of Arizona, estimated to contain approximately 1,058,560 acres 
for a consideration of $529,280, and bound the railroad to ob¬ 
tain patents to the said land from the United States and to con¬ 
vey by warranty deed within a period of two years from the 
date of the contract. A quitclaim deed dated November 7, 
1905, offered as further evidence of the alleged sale, was entered 
into between the Santa Fe Pacific Railroad Company, as suc¬ 
cessor in interest to the Atlantic and Pacific Railroad Com¬ 
pany, and the Aztec Land and Cattle Company, Ltd. It recites 
that on May 12, 1886, and May 25, 1894, the Atlantic and 
Pacific Railroad Company conveyed to the Aztec Land and \ 
Cattle Company, Ltd., a portion of the lands described in the 
contract of February 3, 18S6, amounting to 576,701.91 acres 
and that said Aztec Land and Cattle Company, Ltd., was en¬ 
titled to receive conveyance of an additional 423,298.09 acresi 
of land; and contains the Santa Fe Pacific Railroad Company’s 
release and quitclaim to the Aztec Land and Cattle Company, 
Ltd., for a consideration of $1, of all its right, title, and inter¬ 
est to certain land described by township, range and section, 
located in the counties of Navajo and Coconino, in the Terri¬ 
tory of Arizona, and estimated to contain 423,270.35 acres. 

The Santa Fe Pacific Railroad Company relies upon the 
foregoing to establish its contention that the Aztec Land and 
Cattle Company is an innocent purchaser for value of the land 
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included in the application for patent within the meaning of 
the second provision of the saving clause of section 321 (b) of 
the Transportation Act of 1940 which provides: 

* * * Nothing in this section shall be construed 

* * * to prevent the issuance of patents confirming 

the title of such lands as the Secretary of the Interior 
shall find have been heretofore sold by such carrier to 
an innocent purchaser for value * * * 

In his decision of April 8, 1943, the Commissioner rejected 
the application on the ground that the land had not been as¬ 
certained and identified so that the railroad acquired any 
interest in specific land which it could convey prior to the filing 
of its release and that, therefore, its transferee is not protected 
under the saving clause of section 321 (b) of the Transporta¬ 
tion Act. The Commissioner also noted the existence of cer¬ 
tain forest homestead entries and other adverse claims to the 

lands covered by the application. 

On this appeal appellant contends that the Commissioner 
erred (1) in failing to determine whether or not at the time of 
the withdrawal there were losses in the place lands granted 
to the Atlantic and Pacific Railroad Company of such extent 
that all of the indemnity land was and has since been required 
to replace these losses; (2) in failing to determine to what 
extent there are intervening or superior adverse claims to any 
of the land in question; and (3) in determining that appellant 
is not entitled to a patent under the provisions of the Trans¬ 
portation Act of 1940. 

A finding by the Commissioner that all of the indemnity 
land was required to replace losses in the place limits of the 
grant at the time of the withdrawal would be immaterial for 
the reason that the right of the United States to withdraw the 
land is not in issue. The question to be decided concerns the 
effect of appellant’s voluntary relinquishment of all claims to 
the land, which is in no way affected by the fact that the indem¬ 
nity land relinquished did or did not exceed losses in the place 
lands. Likewise, a determination of the extent and validity 
of adverse claims in this land is not material unless and until 
appellant’s claim has otherwise been established. 


I 

I 
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At the tim,e of the compromise settlement between the Santa | 
Fe Pacific Railroad Company and the Aztec Land and Cattle 
Company the land had not been surveyed. Most of the land | 
has since been surveyed, but the railroad company never ex- 
ercised its right to select this land. It follows that the railroad s 
right to select the la,nds was relinquished by the filing of the 
release and that neither the railroad nor anyone cl aim i n g \ 
through the railroad has any right to a patent. Santa, Fe 
Pacific Railroad Company, A. 23646, decided this day. 

The decision of the commissioner is affirmed. 

(Sgd.) Oscar L. Chapman, 

Assistant Secretary. 

(Filed March 16,1944.) . 

15 Motion for Summary Judgment 

The defendants move the court for a summary judgment in 
their favor because there is no genuine issue as to any material 
fact and the defendants are entitled to judgment as a matter of 
law. The motion is made upon the complaint and the certified 
copies of documents which are part of the official records of the 
Department, attached hereto and designated Exhibits 1-5 
respectively. 

Dated September 12,1944. 

# 

(Sgd.) Fowler Harper, 

Fowler Harper, 

Solicitor, 

Department of the Interior, 

(Sgd.) Harry M. Edelstein, 

Harry M. Edelstein, 

Assistant Solicitor, 
Department of the Interior, 

Attorneys for Defendants. 

(Admission of service.) 

(Filed September 12,1944.) 


i 
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20 DEFENDANTS’ EXHIBIT 2 

United States Department of the Interior 
Office of the Secretary 

WASHINGTON 


A. 23646. January 8 , 1944. 

J “F” Phoenix 080785 

The Atlantic and Pacific Railroad Company, The Santa 

Fe Pacific Railroad Company, and The Greene Cattle 

Company, Incorporated 

Application for patent under Transportation Act of 1940 

rejected.—Affirmed 

Appeal From the General Land Office 

This is an appeal by the Santa Fe Pacific Railroad Company 
from the decision of the Commissioner of the General Land 
Office of May 8, 1943, rejecting its application for patent, 
Phoenix 080785, covering 3,014.5 acres of land in Sec. 3, 5, 7, 9, 
and 11, T. 17 N., R. 9 W., G. & S. R. B. & M.,-in Yavapai County, 
Arizona. 

In the act of July 27,1866 (14 Stat. 292), Congress authorized 
the Atlantic and Pacific Railroad Company to build a railroad 
from Springfield, Missouri, to the Pacific Coast. To aid in the 
construction of the railroad, it granted to the company every 
odd-numbered section of land in a strip 40 miles wide on either 
' side of the road and gave the company a right to indemnify 
itself for losses in these lands occasioned by appropriation of 
settlers, by selecting odd-numbered sections within a strip 10 
miles wide outside of each of the 40-mile strips. Pursuant to 
this act, the Atlantic and Pacific Railroad Company built a 
• railroad from Springfield, Missouri, to the east boundary of 
California. From time to time as the work progressed, the 
Company filed its selections of indemnity land in states where 
the road had been built and losses in the specifically granted or 
place lands had been ascertained. In 1887, it filed a selection 
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list for indemnity land in Arizona which included the land 
described in the pending application for patent (Prescott 1). ! 
The local land officers,rejected this selection on the ground that 
the land was not subject to selection because it was still unsur¬ 
veyed. The General Land Office affirmed the local officers and i 
the Department sustained its decision in 1889. In 1893, the 
Department denied a motion for review and the General Land 
Office canceled the selection (F-Docket 6—o804, November 25, j 
1912, Miscellaneous File No. 278286). No further at- 
21 tempt was ever made to select this land although an offi- i 
cial survey was made in 1938 and the official plat was ap¬ 
proved on April 30, 1940, and filed on December 10, 1940. 

On December 18, 1940, the Santa Fe Pacific Railroad Com¬ 
pany, purchaser of the property of the Atlantic and Pacific 
Railroad Company at foreclosure sale and owner of the land 
grant of that company under the act of March 3,1897 (29 Stat. j 
622), filed a release in accordance with section 321 (b), Part II, j 
Title III of the Transportation Act of 1940 (54 Stat. 954, 49 j 
U. S. C. sec. 65), and departmental regulations dated October 
10, 1940 (43 CFR 273.61-273.67). The release relinquished, 
remised and quitclaimed to the United States 

* * * any and all claims of whatever description to 

lands, interests therein, compensation or reimbursement 
therefor on account of lands or interests granted, claimed 
to have been granted, or claimed should have been 
granted by any act of the Congress to Santa Fe Pacific 
Railroad Company or to any predecessor in interest ini 

aid of the construction of any portion of its railroad 

* * * 

It excepted: 

* * * lands sold by the company to innocent pur¬ 

chasers for value prior to September 18, 1940, lands em¬ 
braced in selections made by the company and approved 
by the Secretary of the Interior prior to September 1SJ 
1940, or lands which have been patented or certified to 
the company or any predecessor in interest in aid of the 
construction of its railroad. 

At the same time, the Santa Fe Pacific Railroad Company filed 
a list of persons alleged to be innocent purchasers for value tq 
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whom it had sold unpatented lands within the limits of the 
grant prior to September 18, 1940, when the Transportation 
Act became effective. This list included the Greene Cattle 
Company, Incorporated, now alleged to be the purchaser of 
the land covered by the pending application for patent. The 
release was approved March 1, 1941. 

On March 3, 1943, under regulations dated December 10, 
1941 (43 CFR 273.68-273.74), the Santa Fe Pacific Railroad 
Company filed an application for patent on behalf of the Greene 
Cattle Company, Incorporated, claiming the right to a patent 
to five sections of land in Yavapai County, Arizona, under the 
innocent-purchaser provision of the saving clause of section 
321 (b), Part II, Title III of the Transportation Act of 1940. 

The application alleges that at various times between Janu¬ 
ary 1, 1886, and January 1, 1896, the Atlantic and Pacific Rail¬ 
road Company contracted to sell a portion of the land included 
in the grant of 1866, to E. B. Perrin, and that the company and 
C. W. Smith, Receiver, conveyed the land involved 
22 in this appeal, together with other land, to E. B. Perrin 
and Robert Perrin by deed of October 15, 1896. The 
deed, which appears in the abstract of title accompanying the 
application, is written evidence of a compromise of the contract 
rights of the parties whereby the railroad company purported 
to convey 39,677.86 acres in Yavapai County to the Perrins, 
with certain reservations, and E. B. Perrin and Robert Perrin 
reconveyed to the Receiver certain lands in Coconino County, 
which the railroad company had inadvertently conveyed to 
them as part performance of its contract obligations. This in¬ 
strument describes the land conveyed to the Perrins by section, 
township, and range, but recites that a portion of the land is 
within the indemnity limits of the grant to the Atlantic and 
Pacific Railroad Company and that it was then unsurveyed. 

In 1917, Robert Perrin quitclaimed his interest in the land 
purchased from the Atlantic and Pacific Railroad Company to 
E. B. Perrin. In August and September, 1934, after the death 
of E. B. Perrin, the widow, the surviving children of E. B. Perrin, 
and Perrin Properties, Incorporated, executed quitclaim deeds 
of the land described in the pending application and other 
lands, to the Security-First National Bank of Los Angeles. On 
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January 30, 1941, the bank quitclaimed these and other lands 
to the Greene Cattle Company, Incorporated, for a considera¬ 
tion of “$10 and other good and valuable things.” The land was 
included in the general withdrawal by Executive order of No¬ 
vember 26, 1934, and was subsequently leased to the Greene 
Cattle Company, Incorporated (Phoenix 078834), under the 
Taylor Grazing Act (48 Stat. 1269, 43 U. S. C. sec. 315). 

In section 321 (a) of Part II, Title III of the Transportation 
Act of 1940, the land grant railroad companies were permitted 
to charge the United States full commercial rates for trans¬ 
portation of passengers or freight, with certain specified excep¬ 
tions, instead of 50 percent of the regular rates previously 
charged, but as a condition precedent to the effectiveness of 
this provision the railroads were required to file a release of all 
claims arising under the land grants. Section 321 (b) provides: 

If any carrier by railroad furnishing such transporta¬ 
tion, or any predecessor in interest, shall have received 
a grant of lands from the United States to aid in the con 
struction of any part of the railroad operated by it, the 
provisions of law with respect to compensation for such 
transportation shall continue to apply to such trans¬ 
portation as though subsection (a) of this section had 
not been enacted until such carrier shall file with the 
Secretary of the Interior, in the form and manner pre¬ 
scribed by him, a release of any claim it may have against 
the United States to lands, interests in lands, compensa¬ 
tion, or reimbursement on account of lands or interests 
in lands which have been granted, claimed to have been 
granted, or which it is claimed should have been granted 
to such carrier or any such predecessor in interest under 
any grant to such carrier or such predecessor in interest 
as aforesaid. Such release must be filed within one. year 
from September 18, 1940 * * * (54 Stat. 954, 49 

U. S. C. sec. 65). | 

23 Then follows a saving clause which provides that: 

* * * Nothing in this section shall be construed 

as requiring any such carrier to reconvey to the United 
States lands which have been heretofore patented or cer- j 
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tified to it, or to prevent the issuance of patents confirm¬ 
ing the title to such lands as the Secretary of the Interior 
shall find have been heretofore sold by any such carrier 
to an innocent purchaser for value or as preventing the 
issuance of patents to lands listed or selected by such 
carrier, which listing or selection has heretofore been 
fully and finally approved by the Secretary of the In¬ 
terior to the extent that the issuance of such patents may 
be authorized by law. 

We think it clear that Congress intended by the saving clause 
merely to assure the survival, despite the filing of a release 
pursuant to the statute, among other things, of any theretofore 
existing authority in the Secretary to issue patents confirming 
the title to such lands as he shall find have been sold by a carrier 
to an innocent purchaser for value. The language of the clause 
in this respect permits no other meaning. “Nothing in this 
section,” says the clause is “to prevent the issuance” of such a 
patent. The words obviously did not create a duty on the part 
of the Secretary to issue a patent, or a right in the carriers to 
receive one, if, this statute apart, neither the duty nor the right 
existed. Moreover, since the Transportation Act grants to the 
railroad companies the privilege of imposing a 50 percent in¬ 
crease in freight rates payable by the United States, subject 
to compliance with the condition precedent of releasing all 
claims under the land grants, it is in substance a granting act 
and as such is subject to the well-recognized rule that grants 
of the sovereign should be strictly construed in favor of the 
grantor. United States v. Butte A. & P. Ry. Co., 38 F. (2d) 
871,873. 

In its decisions construing the railroad land grants, the 
Supreme Court has repeatedly held that the Congressional grant 
of the odd-numbered sections of land within a belt extending 
for a designated number of miles on either side of a railroad to 
be built in the future, constitutes an offer which ripens into a 
contract when the railroad company indicates its acceptance 
by filing a m t ap of location showing the route of the road ( Burke 
v. Southern Pacific R. R. Co., 234 U. S. 669, 680; United States 
v. Northern Pac. Ry. Co., 256 U. S. 51, 64; Southern Pacific Co. 
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v. United States, 307 U. S. 393, 396; United States v. Northern 
Pacific Ry. Co., 311 U.S. 317, 330), and that by filing the map 
of location the railroad acquires an estate in the specifically 
granted land which relates back to the date of the granting act. 
Wisconsin Railroad Co. v. Piice County, 133 U. S. 496, Deseret j 
Salt Co. v. Tarpey, 142 U. S. 241; Howard v. Perrin, 200 U. S. 
71 ; Weyerhaeuser v. Hoyt, 219 U. S. 380. But the right to 
select additional sections of land to replace losses in the land 
specifically granted becomes an estate in land only when the 
fact of loss in the place limits of the grant has been ascertained 
and the right to select indemnity land has been exercised. 
United States v. Anderson, 194 U. S. 394; Payne v. Central 
Pacific Ry. Co., 225 U. S. 228. The courts have consist- j 
24 ently held that a grantee has no estate in indemnity land 
prior to its selection of specific sections of such land. 
In United States v. Southern Pac. R. R • Co., 223 U. S. 060 , 570, 
Justice Holmes said: j 

An indemnity grant, like the residuary clause in a j 
will contemplates the uncertain and looks to the future, j 
What a railroad company is to be indemnified for may 
be fixed as of the moment of the grant, but what it may 
elect when its right to indemnity is determined depends j 
on the state of the lands selected at the moment of j 
choice. Of course the railroad is limited in choosing by j 
the terms of the indemnity grant, but the so-called grant j 
is rather to be described as a power. Ordinarily no color 
of title is gained until the power is exercised 

In Northern P. R. Co. v. Lane, 46 App. D. C. 434. 439, the 
court quoted this statement and added that “The right of selec¬ 
tion of indemnity lahds is in the nature of a grant of power 
conferred by statute and dependent upon a future contingency. 
And in Payne v. Central Pac. Ry. Co., 2oo U. S. 228, 237, thej 
court held that the rights of a grantee to indemnity lands are 
“rights which became vested by its selection of those lands. 

The right of the grantee in indemnity lands prior-to selectionj 
has also been described as “only a float” which attaches to no 
specific lands until the selection is actually made (Ryan v. 
Railroad Company, 99 U. S. 382, 386; Cedar Rapids, etc .j 
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Railroad v. Herring, 110 U. S. 27, 39), or as a right to no land 
capable of identification by any principles of law or rules of 
measurement. Kansas Pacific Railroad Company v. Atchison, 
Topeka & Santa Fe Railroad Company, 112 U. S. 414, 421. 
“The reason for this is that, as no vested right can attach to the 
lands in place * * * until these sections are ascertained and 
identified by a legal location of the line of the road, so in regard 
to the lands to be selected within a still larger limit, their iden¬ 
tification cannot be known until the selection is made.” St. 
Paul Railroad v. Winona Railroad, 112 U. S. 720, 731, 732; 
Southern Paci.fic Railroad Co. v. Bell, 183 U. S. 675, 682. 

Because indemnity lands are incapable of identification until 
selection is made and approved, they remain the property of 
the United States. It is true that the Government is bound 
by its promise to give its grantee indemnity lands in lieu of 
those specifically granted, but that promise passes no legal 
title, and, until it is executed, creates in the grantee no legal 
interest in land entitled to recognition or protection. Wiscon¬ 
sin Railroad Co. v. Price County, 133 U. S. 496, 512; Southern 
Pacific Railroad Company, 53 I. D. 211, 213. 

The record in this case discloses that the Atlantic and Pacific 
Railroad Company made one attempt to exercise its right to 
select the land included in the pending application. This at¬ 
tempt was unsuccessful because the land had not been surveyed 
and the specific sections to which it might be entitled could not 
be identified. But because it had the right to select odd-num¬ 
bered sections within the indemnity limits of the grant, 
25 in the deed to the Perrins the Atlantic and Pacific Rail- 
Road Company actually inserted a legal description of 
certain odd-numbered sections of land. This was a fictitious 
description because these subdivisions had not been established 
by survey. A survey of public land does not identify the legal 
subdivisions by which the land is to be known thereafter; it 
creates them. Sawyer v. Gray, 205 Fed. 160, 163; Cox v. Hart, 
260 U. S. 427, 436; United States v. Northern Pacific Ry. Co., 
311 U. S. 317,344. The Atlantic and Pacific Railroad Company 
had not acquired any estate in the indemnity land which it 
purported to convey to the Perrins because of its failure to 
perfect its inchoate right to indemnity land by selecting specific 
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land to which that right could attach. The deed may have been j 

effective as a contract .to convey ( Missouri, Kansas and Texas 
Railway Company v. Kansas Pacific Railway Company 97 j 
U. S. 491, 497; United States v. Southern Pacific Railroad, 146 
U S 570. 598) or as an assignment of benefits which would ac¬ 
crue if and when the right to select should be exercised. But 
the deed actually conveyed nothing to the Perrins. 

The Santa Fe Pacific Railroad Company made no attempt 
to exercise the right to select the land in controversy after it 
acquired the rights of the Atlantic and Pacific Railroad Com- | 
pany. Almost 50 years later, it voluntarily relinquished all 
claims arising out of any land grant to itself or its predecessor ; 
in interest pursuant -to the provisions of the Transportation 
Act. Whatever right to select indemnity lands may have there¬ 
tofore existed was extinguished by the filing of the release. In 
the absence of a selection of surveyed lands before the filing 
of the release, no right to a patent to any indemnity lands ex¬ 
isted and title remained in the United States. Hence, we do | 
not see how the railroad or anyone claiming through the rail¬ 
road, can be aided by a provision that nothing in the statute 
shall prevent the “issuance of patents confirming the title” to 
lands “sold” by the railroad to an innocent purchaser. Cf. 
Chapman & Dewey v. St. Francis, 232 U. S. 186, 198. 

Appellant seeks to avoid the effect of its failure to select the; 
land for which patent is sought on the basis of United Stalest 
v. Northern Pac. Ry. Co., 256 U. S. 51, and United States v. 
Northern Pac. Ry. 'Co., 311 U. S. 317. It argues that these 
decisions expressly recognize that a railroad company has a 
vested right to indemnity lands even in the absence of selec¬ 
tion if there is a deficiency in the place lands of such magnitude 
that all of the indemnity land is required to replace the loss. 
These decisions do not sustain appellant’s contention, even if 
the facts upon which their applicability depends, are assumed. 
In the first Northern Pacific case, the specific question at issup 
assumed the existence of losses in the place limits of the grant 
to the railroad company which equaled or exceeded the avail¬ 
able indemnity land and required the court to determine, 
whether or not under such circumstances a withdrawal of ir}- 
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demnity land by the United States could defeat the rights of 
the railroad company. The Supreme Court held that even 
though the grantee has not perfected its right to indemnity land 
by exercising the right of selection, the United States may not 
render itself unable to perform the known obligations of its 
contract with the railroad and directed that the question 
26 of deficiency be determined in the Land Office since the 
United States is free to withdraw land wuthin the in¬ 
demnity limits of a railroad grant at any time until it is estab¬ 
lished that all of this land is needed to replace losses in the place 
limits of a grant. In the later Northern Pacific case, the court 
summarized the ruling in the earlier case as requiring “the 
Government to refrain from any action which would deprive 
the company of its right of selection in accordance with the 
terms of the grant” (at page 346). The court expressly recog¬ 
nized that specific sections of land do not exist until a survey 
has been made and that indemnity lands are not identified so 
that any right attaches thereto until selection has been made 
(at pages 344, 329). In neither case, nor in any other case, 
has the court recognized that a grantee's right to select indem¬ 
nity land constitutes an estate in land. Nor did they involve 
any such voluntary release by the grantee of its claims as does 
this case. It follows that appellant’s claim is not aided by the 
Northern Pacific decisions. 

In any event, the receiver’s deed of 1896 recites that a por¬ 
tion of the land described therein, w’hich was within the indem¬ 
nity limits of the grant, was unsurveyed. This was sufficient 
to indicate that the Atlantic and Pacific Railroad Company 
had no title to the unsurveyed land and to require the Perrins 
to make inquiry as to the nature of its right in all the land 
described in the deed. Brush v. Ware, 40 U. S. 93. Inquiry 
of the General Land Office would have disclosed that all of the 
land described in the application for patent w’as unsurveyed; 
that the Atlantic and Pacific Railroad Company had not per¬ 
fected its right to indemnity land by selecting this land; and 
that, consequently, it had no title to any of the land described 
in the deed. The Greene Cattle Company, Incorporated, is 
charged with notice of all defects in title revealed or suggested 
by the recitals in the deeds in the chain of title upon which it 
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re&s Oliver v. Piatt. 44 U. S. 333; Cordova v Hood, 84 U. S. 
UMaury v. Jones, 25 F. (2d) 412. Because the GreeneCat- 
tle Company, Incorporated, and its predecessors in e 
of title upon which its rights are predicated, were char ^ 
notice of the Atlantic and Pacific Railroad Company s want 
of title they cannot be regarded as innocent purchasers^ Hence, 
the saving clause is for that reason alone not applicable. 

consider other possible grounds for concluding that the ^e 
Cattle Company, Incorporated, is not an innocent purchase 

for value. , . . . ~ , 

The decision of the Commissioner is affirmed. 

(Sed.) Oscar L. Chapman, 

Assistant Secretary. 

(Filed September 12, 1944.) 

27 DEFENDANT’S EXHIBIT 3 

United States Department of the Interior 


Office of the Secretary 


WASHINGTON 


February 8 , 1944. 


A. 23630. 
A. 23646. 


“F” Phoenix 080632, 080785 


Atlantic and Pacific Railroad Company, Santa Fe Pah 
cific Railroad Company, Aztec Land and Cattle Com- 

Limited, Greene Cattle Company, Inc. 

i 

Application for patent under Transportation Act of 1940 
rejected.—Motion denied 

Motion for Rehearing 

On January 8, 1944, this Department affirmed the decisions 
of the Commissioner of the General Land Office, rejecting the 
Santa Fe Pacific P;ailroad Company’s applications, Phoemxj 
080632 and 0807S5, for patent to certain odd-numbered section^ 
of land in Yavapai,. Navajo, and Coconino Counties, Arizona. 

07SCS1—IG-•"» * 
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on the ground that the company had relinquished its rights to 
such lands by filing a release of all claims to land under any 
grant in aid of the construction of a railroad pursuant to sec¬ 
tion 321 (b) of the Transportation Act of 1940. The Santa 
Fe Company has filed motions for rehearing, alleging that the 
decisions of January 8, 1944, are based upon vital errors which 
deprive the company and those who claim through it of vested 
rights to the land in question, and argues that the Department 
erred in determining that it had no vested right in the land in 
question and that its right was not preserved by the saving 
•clause of the release. 

The Santa Fe Company’s claim to patent is based upon its 
right to select indemnity lands pursuant to the land grant to 
the Atlantic and Pacific Railroad Company of July 27, 1866 
<14 Stat. 292), which was confirmed in the Santa Fe Pacific 
Railroad Company by act of March 3, 1897 (29 Stat. 622). 
The Santa Fe Company’s right to select the land involved in 
these appeals as indemnity land prior to the filing of its release 
is conceded, but the record shows that no selection was ever 
made. On December 18, 1940, the Santa Fe Company filed 
a release of all claims to land arising from any grant of land 
by any act of Congress to itself or to any predecessor in interest 
in aid of the construction of any portion of its railroad. This 
release, in harmony with the provisions of the saving 
28 clause of section 321 (b) of the Transportation Act of 
1940, excepted only lands sold to innocent purchasers 
for value prior to September 18,1940, lands embraced in selec¬ 
tions made by the company and approved by the Secretary of 
the Interior prior to September 18, 1940, and lands certified 
or patented to the company. The decisions of January 8, 
1944, held that in the absence of selection the company in any 
event had no estate in land which was excepted from the 
release. 

In its motions for rehearing, the Santa Fe Company con¬ 
cedes that it has no estate in the land for which patent is sought 
in these words: 

* * * It is true that the right of indemnity selec¬ 
tion is not an estate in land, that prior to a valid selec- 
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tion of particular lands the rights of others may attach, 
that even as against the United States the right of the 
grantee to particular lands ordinarily does not attach 
until a selection is made, and that title to the lands j 
available for indemnity and subject to selection r em ai n s | 
in the United States until valid selections are made and 

approved. * * * 

It contends, howevef, that under the Northern Pacific cases, 
it had a right against the United States of which it cannot be 
deprived even prior to selection if there is a deficiency in the j 
grant of such an extent that all the available indemnity lands 
are required to satisfy this deficiency. This may be conceded 
arguendo without altering the conclusion stated in the depart- , 
mental decisions of January 8, 1944. Numerous decisions 
which appellant recognizes, declare that the right to indemnity , 
land is an inchoate right which can be perfected only by selec¬ 
tion of specific sections of land. The Northern Pacific cases I 
recognize this doctrine, but hold that when it is known that 
all the available indemnity land is needed to replace losses in | 
a railroad grant, the United States is not at liberty to dispose 
of that indemnity land, even in advance of selection, thus ren¬ 
dering impossible the future performance of its contract obliga-; 
tions to the grantee railroad. If such deficiency existed in the 
Santa Fe Pacific Railroad Company grant, it is apparent, there¬ 
fore that the United States was precluded from withdrawing 
indemnity land and defeating the Santa Fe Company’s nghts.j 
But the United Stages did not deprive the Santa Fe Companyj 
of any land. The Santa Fe Company voluntarily renounced 
all its rights to land under any land grant. Under the Trans¬ 
portation Act of 1940, such renunciation constitutes the con-j 
sideration for the congressional grant of the privilege of charg-j 
ing the United States the regular rates for transportation over 
the company’s railroad. 

It is true that the Santa Fe Company’s release recognized 
certain exceptions, but its inchoate right to select indemnity 
land was not excepted from the terms of the release fori 

_ 

i United States y. Northern Pac. Ry. Co., 256 U. S. 51; 311 U. S. 317. 

I 

! 

• ! 
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29 the reason that the release, in harmony with the pro¬ 
visions of section 321 (b), did not except or purport to 

except inchoate rights to land. The language of the release 
and of the statute makes this very clear. Both refer to “lands” 
sold, selected, or patented. There is no mention of any un¬ 
perfected right to acquire land. It follows that by filing its 
release, the Santa Fe Company relinquished its inchoate right 
to select indemnity land although in the absence of such re¬ 
lease the United States could not have disposed of the land in 
derogation of the company’s rights. The fact that the com¬ 
pany had previously attempted to convey the land for which 
it now seeks a patent is immaterial since it had no title to the 
land and could convey none. At most the company effected 
nothing more than a promise to sell or an asignment of the 
benefits to accrue from the exercise of its selection right. There 
was no sale of land to an innocent purchaser and the company 
cannot ^irn the advantage of such procedure to avoid the 

consequences of the release. 

The motions for rehearing are denied. 

(Sgd.) Oscar L. Chapman, 

Assistant Secretary. 

(Filed September 12, 1944.) 

31 DEFENDANTS’ EXHIBIT 4 

This contract of sale, made and entered into this 3d day of 
Februaiy A. D. 1886 between the Atlantic and Pacific Rail¬ 
road Company, a corporation duly organized by Act of Con¬ 
gress approved July 27th, 1866, party of the first part, and the 
Aztec Land and Cattle Company, Limited, a corporation duly 
organized under and by virtue of the laws of the State of New 
York, party of the second part; witnesseth: 

That the party of the first part is the owner of a large amount 
of land situated, lying and being in the Territories of New 
Mexico and Arizona, between the Rio Grande in New Mexico 
and the Colorado River on the western boundary of Arizona, 
which said lands said party of the first part owns by virtue of 
the Act of Congress approved July 27th, 1866, entitled “An 
Act granting lands to aid in the construction of a railroad and 
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telegraph line from the States of Missouri and Arkansas to 
the Pacific Ocean;” the third section of which said Act reads 
as follows, to wit: 

Section 3. And be it further enacted, that there be, 
and hereby is, granted to the Atlantic and Pacific Rail¬ 
road Company, its successors and assigns, for the pur¬ 
pose of aiding in the construction of said railroad aijid 
telegraph .line to the Pacific Coast, and to secure the 
safe and speedy transportation of the mails, troops, 
munitions of war and public stores over the route of 
said line of railway and its branches, every alternate 
section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections 
per mile, bn each side of said railroad line, as said Com¬ 
pany may'adopt, through the Territories of the United 
States, and ten alternate sections of land per mile on 
each side of said railroad, whenever it passes through 
any State, and whenever, on the line thereof, the United 
States have full title, not reserved, sold, granted, | or 
otherwise appropriated, and free from pre-emption or 
other claims or rights, at the time the line of said 
32 road is designated by a plat thereof, filed in the 
Office of the Commissioner of the General L^nd 
Office, and whenever, prior to said time, any of said sec¬ 
tions or parts of sections shall have been granted, sold 
reserved, occupied by homestead settlers, or preempted, 
or otherwise disposed of, other lands shall be selecjted 
by said Company in lieu thereof, under the direction 
of the Secretary of the Interior, in alternate sections, 
and designated by odd numbers, not more than ten miles 
beyond the limits of said alternate sections, and not j in¬ 
cluding the reserved numbers: Provided , That if Said 
route shall be found upon the line of any other railroad 
route, to aid in the construction of which lands have 
been heretofore granted by the United States, as far as 
the routes are upon the same general line, the amount 
of land heretofore granted shall be deducted froin the 
amount granted by this Act: Provided further, That 
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the railroad company receiving the previous grant of 
land may assign their interest to said “Atlantic and Pa¬ 
cific Railroad Company ,” or may consolidate, confeder¬ 
ate, and associate with said Company upon the terms 
named in the first and seventeenth sections of this Act: 
Provided further, That all mineral lands be, and the 
same are hereby, excluded from the operation of this 
Act, and in lieu thereof a like quantity of unoccupied 
and unappropriated agricultural lands in odd-numbered 
sections nearest to the line of said road, and within 
twenty miles thereof, may be selected, as above pro¬ 
vided: And provided further, That the word “mineral” 
when it occurs in this Act, shall not be held to include 
iron or coal: And provided further, That no money 
shall be drawn from the Treasury of the United States 
to aid in the construction of the said “Atlantic and 
Pacific Railroad.” 

That the party of the first part did on the first day of July 
A. D. 1880, make, execute, and deliver unto the United States 
Trust Company of New York, Trustee, a first mortgage on all 
of said lands, to secure bonds, at the rate of twenty-five thou¬ 
sand dollars a mile, for the purpose of constructing its railroad. 

That the third article of said mortgage provides for the re¬ 
lease of lands sold upon certain conditions, as set forth, viz: 

Article 3. The party of the first part shall, at its dis¬ 
cretion, from time to time, sell the lands received 
33 from the United States under said first-named 
Act of Congress, and any and all acts subsequent 
thereto, to aid in the construction of said railroad and 
telegraph, and included in this mortgage, at just and 
reasonable prices, either wholly for cash or partly upon 
credit, secured by a lien, upon the land sold, and the 
party of the second part, its successor or successors in 
said trust, shall, upon demand, from time to time, release 
the lands thus sold to the party of the first part, or to 
the purchaser thereof, as may be deemed most advisable, 
provided, however, that the appointment of the land 
commissioner shall be made by the party of the first 
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part, with the approval of the party of the second part, 
which approval shall be inferred if no objection is made 
within thirty days after notice of the intended appoint¬ 
ment; that the party of the first part may remove said 
commissioner at any time, and shall remove him upon j 
request of the party of the second part for cause shown; 
that said commissioner shall certify, upon request of 
the party of the second part, that the prices at which 
any and all said lands are sold from time to time are 
just and reasonable, and such certificate, shall, for the 
protection of the party of the second part, be sufficient 
evidence of t^ie facts therein stated. And provided, 
also, that the net cash proceeds of said lands shall be de¬ 
posited with, and all notes and securities taken therefor 
shall be held subject to the control of the United States 
Trust Company of New York, Trustee, or its successor 
or successors :in said trust * * 

That the party of the first part has this day sold to the party 
of the second part, and agrees to obtain the patents for and con- j 
vey, by Deed of General Warranty, within two years from this j 
date, one million or inore acres of the odd-numbered sections or | 
parts of sections embraced in said grant to the said Atlantic 
and Pacific Railroad Company, as described on the duly cer- j 
tified “withdrawal diagram 7 ' of said land grant on file in the 
General Land Office-. Department of the Interior, and situated 
in the counties of Apache and Yavapai, Territory of Arizona, 
as described by the following survey lines, referred to the Gila 
and Salt River Base and Meridian, to wit: | 

Beginning, at the northeast corner of Township 16 
34 North, Range 21 East, running thence North on the 
range line between Ranges 21 and 22 East to the middle 
of the channel of the Little Colorado River; thence westerly 
down the middle of the channel of the Little Colorado River to 
the point where said middle of the channel of the River inter¬ 
sects the north boundary line of Township 18 North, Range 16 
East; thence west an the said Township lines, to the northwest! 
corner of Township 18 North, Range 11 East; thence north,j 
on the Range line, between Ranges 10 and 11 East, to the 
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northeast comer of Township 19 North, Range 10 East; thence 
west, along said Township lines, to the northwest corner of 
Township 19 North, Range 9 East; thence south, on the Range 
lines, between Ranges 8 and 9 East, to the south boundary of 
the grant (and indemnity limits) made to the Atlantic and 
Pacific Railroad Company by aforesaid Act of Congress ap¬ 
proved July 27, 1866; thence eastwardly, along the south 
boundary of said grant (and indemnity limits) to the Range 
line between Ranges 21 and 22 East; thence north, on the Range 
line between said Ranges 21 and 22 East, to the place of begin¬ 
ning. 

The lands are further and more particularly described as the 
odd-numbered sections and parts of sections embraced in Town¬ 
ships numbered and described as follows: 

Fractional Townships 13 and Townships 14, 15, 16, 17, 18, 
and 19 North, Range 9 East. 

Townships 14, 15, 16, 17, 18, and 19 North, Range 10 East. 

Fractional Townships 13 and Townships 14, 15, 16, 17, and 
18 North, Range 11 East. 

35 Fractional Townships 17 and 18 North, Range 11*4 
East. 

Townships 13, 14, 15, 16, 17, and 18 North, Range 12 East. 

Townships 12,13,14,15,16,17, and 18 North, Range 13 East. 

Townships 12, 13, 14, 15, 16, 17, and 18 North, Range 14 
East. 

Fractional Township 11 and Townships 12, 13,14,15,16, 17, 
and 18 North, Range 15 East. 

Fractional Township 11 and Townships 12, 13, 14, 15,16,17, 
and part of 18 North, Range 16 East. 

Townships 11, 12, 13, 14, 15, 16, 17, and part of 18 North, 
Range 17 East. 

Fractional Township 10 and Townships 11, 12, 13, 14, 15, 
16, 17, and part of 18 North, Range 18 East. 

Fractional Township 10 and Townships 11, 12, 13, 14, 15, 
16,17, and part of 18 North, Range 19 East. 

Fractional Township 10 and Townships 11,, 12, 13, 14, 15, 
16, and part of 17 North, Range 20 East. 

Fractional Township 10 and Townships 11, 12, 13, 14, 15, 
and 16 North, Range 21 East, and so much of Township 17 
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North, Range 21 East as lies south of the middle of the channel 

of the Little Colorado River. j 

Estimated to contain about one million and fifty eight thou¬ 
sand five hundred and sixty acres (1,058,560 acres): the exact 
quantity to be hereafter ascertained from surveys made and to 
be made by the United States, saving and excepting from such 
sale such tracts of said lands as may hereafter be ascer- 
36 tained to have been granted, sold, reserved, occupied by 
homestead settlers or pre-empted or otherwise disposed j 
of prior to the definite location of the Atlantic and Pacific Rail¬ 
road, as provided by said Act of Congress of July 27 1866, and 
also saving and excepting such springs of water or other sources 
of water supply as the party of the first part may now be using 
for operating its road, together with one hundred and sixty, 
(160) acres embracing each of such springs or sources of water 
supply and also saving and excepting from such sale all known 
mineral lands as do not pass to the party of the first part unde* 
said Act of July 27, 1866; at the rate of fifty cents per acre in 
cash, amounting in all, as estimated, to the sum of Five hundred 
and twenty-nine thousand, two hundred and eighty ($o29,~80) 
Dollars the receipt of Five hundred thousand ($500,000) Dol¬ 
lars of which is hereby acknowledged, and the remainder is tp 
be paid by the party of the second part whenever the party of 
the first part shall have taken out patents from the United 
States for all of the land as estimated, and conveyed the samh 
to the party of the second part as hereinbefore agreed. 

And it is hereby understood and agreed, between the parties 
hereto, that the party of the first part shall, whenever requested 
so to do by the party of the second part, select any portion or 
portions of the lands hereby sold, and apply for and take out 
patents from the United States therefor, and convey the same 

as hereinbefore agreed. 

And it is further agreed by and between the parties 
37 hereto that if, from any cause beyond its control, the 
party of the first part shall be unable to convey all of 
the lands herein described, to the party of the second part as 
herein agreed within the time named, then, with respect to 
such land as said party of the first part shall be unable to 
convey as aforesaid, this contract shall, at the election of the 
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party of the second part, be void and of no effect, and the money 
that shall have been received therefor, at the rate of fifty cents 
per acre, shall be refunded to the party of the second part, 
with interest thereon, at the rate of six per cent, per annum. 

The parties hereto further agree, that any increase or decrease 
in acreage which may be ascertained, when the surveys are 
made and returned by the proper officers of the United States, 
shall be adjusted upon the basis of the price herein named per 
acre by adding the increase or subtracting the decrease from 
the number of acres herein estimated, and the acreage as re¬ 
turned to the General Land Office, by the proper Surveyor- 
General, shall be conclusive as to the acreage that shall be con¬ 
veyed to the party of the second part, in pursuance of this con¬ 
tract of sale. 

That the party of the first part shall forthwith, upon the exe¬ 
cution of this contract, procure a release from the United States 
Trust Company of New York, Trustee, of all the lands described 
in this contact of sale from the operation of the Mortgage re¬ 
ferred to, and cause the same to be endorsed in due form upon 
this contract. 

38 In witness whereof, the Atlantic and Pacific Railroad 
Company has caused its corporate seal to be affixed 
hereto, and these presents to be signed in triplicate by its 
President and attested by its Secretary; and the Aztec Land 
and Cattle Company, Limited, has caused its corporate seal 
to be affixed hereto, and these presents to be signed in tripli¬ 
cate by its President and attested by its Secretary. 

Done at the City of New York, this 3rd day of February 1886. 

The Atlantic and Pacific Railroad 
Company, 

[seal] By H. C. Nutt, President. 

Attest: 

H. W. Gardiner, Secretary. 

Aztec Land and Cattle Company 
Limited, 

[seal] By Edward W. Kinsley, President. 

Attest: 

T. W. Littie, Secretary. 


. i 
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39 Know all men by these presents, that I, J. A. Wimam- 

son Land Commissioner of the Atlantic and Pacific 
Railroad Company, do hereby certify, that the price named 
for the land described in the above contract of sale is just and 

K ^^Certificate is made in compliance with Article Three j 
of the Mortgage made by said Railroad Company to United 
States Trusf Company of New York, as Trustee, and dated 

JU |n ^witness* whereof, I have hereunto set my hand and seal 

this 9th day of Feby. 1886. ^ A WlLLIAMS0N , 

^ SEALJ Land Commissioner. 

Whereas. The Land Commissioner of the Atlantic and 
Pacific Railroad Company has duly certified in writing tha 
price which the lands described in the within contract ofsale 
are contracted to be sold as above set forth, is just and reason-, 

ab £iow W all men by these presents, that the United StatesiTrusj 
Company of New York. Trustee, does hereby release unto aid 
Silroad Company all the lands described in the above contract 
M sale from the operation of a certain Mortgage made and 
delivered by said Railroad Company on the 1st d ^ ° f Ju y 
A D. 1880. to said United States Trust Company of New York, 
Trustee for the Bondholders under said Mortgage. T S 
40 release is made in compliance with Article Three 

In witness < whereof, the United States Trust Company of 
New York has caused its corporate seal to be affixed here 
these presents to be signed by its President and attested by its 

Secretary, this lOtfi day of Feby. A. D. 1886. . j 

[seal] United States Trust Co. of New j 

By John A. Stewart, President. 

(Attestation and acknowledgment.) L 

(Recorded on April 3,1886, in Apache county, and on April 
14, 1886, in Yavapai county, Territory of Anzona.) | 

(Filed September 12, 1944.) j 


i 
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43 DEFENDANTS’ EXHIBIT 5 

This Indenture, Made this seventh day of November, A. D. 
1905, between the Santa Fe Pacific Railroad Company, a cor¬ 
poration duly incorporated under an Act of Congress approved 
March 3, 1897, party of the first part, and the Aztec Land and 
Cattle Company, Limited, a corporation existing under the 
laws of the State of New York, party of the second part, 
witnesseth, that: 

Whereas, by a contract in writing dated the third day of 
February, 1886, the Atlantic and Pacific Railroad Company 
sold to the Aztec Land and Cattle Company, Limited, all of 
the odd numbered sections within certain exterior boundaries 
therein described, estimated to contain one million and fifty- 
eight thousand, five hundred and sixty acres (1,058,560) for 
fifty cents per acre, upon the terms and conditions contained in 
said contract; and 

Whereas, the said Aztec Land and Cattle Company, Limited, 
paid to the said Atlantic and Pacific Railroad Company five 
hundred thousand dollars (8500,000) that amount being the 
full consideration for one million acres; and 

Whereas, the said Atlantic and Pacific Railroad Company on 
the 12th day of May, 1886, and on the 25th day of May, 1894, 
conveyed to the said Aztec Land and Cattle Company, Limited, 
by good and sufficient deeds, five hundred and seventy-six thou¬ 
sand, seven hundred and one acres and ninety-one hundredths 
of an acre (576,701.91) of said land sold by said Atlantic 
44 and Pacific Railroad Company to said Aztec Land and 
Cattle Company, Limited; and 

Whereas, under said contract the Aztec Land and Cattle 
Company, Limited, is entitled to receive a conveyance of four 
hundred and twenty-three thousand, two hundred and ninety- 
eight acres and nine hundredths of an acre (423,298.09) of said 
land; and 

Whereas, the Santa Fe Pacific Railroad Company has ac¬ 
quired the title and interest of the Atlantic and Pacific Railroad 
Company in the remainder of the lands heretofore unconveyed 
and hereinafter described: 

Now, therefore, the said Santa Fe Pacific Railroad Company, 
for and in consideration of the sum of one dollar, the receipt 
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whereof is hereby acknowledged, does hereby remise, release 
and quitclaim unto the said Aztec Land and Cattle Company, 
Limited, all its right, title and interest in and to the following 
described lands, situate in the counties of Navajo and Coconino, 
in the Territory of Arizona to wit: 

North of Base Line and East of Gila and Salt River Meridian, j 

Territory of Arizona 

Township Thirteen, Range Nine: All of sections five, seven, 

and nine. . 

Township Fourteen, Range Nine: All of sections one, three, 

five seven, nine, eleven, thirteen, fifteen, seventeen, nineteen, 
twenty-one, twenty-three, twenty-five, twenty-seven, twenty- 
nine, thirty-one, thirty-three, and thirty-five. 

45 Township Eighteen, Range Eleven: All of sections 
one. three, five, seven, nine, eleven, thirteen, fifteen, 
seventeen, nineteen, twenty-one, twenty-three, twenty-five, | 
twenty-seven, twenty-nine, thirty-one, thirty-three, and thirty- 

fiVG 

Township Thirteen, Range Twelve: All of sections one, three, 
five, seven, nine, eleven, thirteen, fifteen, seventeen, nineteen, 
twenty-one, twenty-three, twenty-five, twenty-seven, twenty- 
nine, thirty-one, thirty-three, and thirty-five. 

Township Fourteen, Range Twelve: All of sections one. 
three, five, seven, nine, eleven, thirteen, fifteen, seventeen,! 
nineteen, twenty-one, twenty-three, twenty-five, twenty-seven,; 
twenty-nine, thirty-one, thirty-three, and thirty-five. 

Township Fifteen, Range Twelve: All of sections one, three, 
five, seven, nine, eleven, thirteen, fifteen, seventeen, nineteen,; 
twenty-one, twenty-three, twenty-five, twenty-seven, twenty-j 
nine, thirty-one, thirty-three, and thirty-five. 

* * i * * * I 

46 Township Thirteen, Range Thirteen: All of section^ 
one, three, five, seven, nine, eleven, thirteen, fifteen, 
seventeen.’ nineteen, twenty-one. twenty-three, twenty-five, 
twenty-seven, twenty-nine, thirty-one, thirty-three, and thirty-. 

five. 

Township Fourteen, Range Thirteen: All of sections one, 
three, five, seven, nine, eleven, thirteen, fifteen, seventeen^ 
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nineteen twenty-one, twenty-three, twenty-five, twenty-seven, 
twenty-nine, thirty-one, thirty-three, and thirty-five. 

* * # * * 

47 Township Thirteen, Range Fourteen: All of sections 
one, three, five, seven, nine, eleven, thirteen, fifteen, 

seventeen, nineteen, twenty-one, twenty-three, twenty-five, 
twenty-seven, twenty-nine, thirty-one, thirty-three, and thirty- 
five. 

* * * * * 

48 Township Thirteen, Range Fifteen: All of sections 
one, three, five, seven, nine, eleven, thirteen, fifteen, 

seventeen, nineteen, twenty-one, twenty-three, twenty-five, 
twenty-seven, twenty-nine, thirty-one, thirty-three, and thirty- 
five. 

* * * # * 

50 Township Twelve, Range Sixteen: All of sections one, 
three, five, seven, nine, eleven, thirteen, fifteen, seven¬ 
teen, nineteen, twenty-one, twenty-three, twenty-five, twenty- 
seven, twenty-nine, thirty-one, thirty-three, and thirty-five. 

* * * * * 

51 Township Twelve, Range Seventeen: All of sections 
one, three, five, seven, nine, eleven, thirteen, fifteen, 

seventeen, nineteen, twenty-one, twenty-three, twenty-five, 
twenty-seven, twenty-nine, thirty-one, thirty-three, and thirty- 
five. 

• * * * • 

Township Ten, Range Twenty: All of sections one, three, 
five, seven, nine, eleven, thirteen, fifteen, seventeen, nineteen, 
twenty-one, twenty-three. 

* * * • * 

52 Township Eleven, Range Twenty-one: All of sections 
one, three, five, seven, nine, eleven, thirteen, fifteen, 

seventeen, nineteen, twenty-one, twenty-three, twenty-five, 
twenty-seven, twenty-nine, thirty-one, thirty-three, and thirty- 
five. 

* * * * • 

The lands above described contain four hundred and twenty- 
three thousand, two hundred and seventy acres and thirty-five 
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hundredths of an acre (423,27035), more or less, but such acre- j 
age is not guaranteed by said grantor, and this deed shall not 
be construed as an assumption by said grantor of the aforesaid j 
contract of sale between said Atlantic and Pacific Railroad 
Company and said Aztec Land and Cattle Company, Limited, 
dated February 3rd, 1886, or of any obligations therein j 

contained. j 

To have and to hold the said premises unto the said party 

of the second part, its successors and assigns, forever. 

In witness whereo'f, the said Santa Fe Pacific Railroad Com¬ 
pany, party of the first part, has caused this deed to be signed 
by its President and attested by its Secretary, and its seal to 
be duly affixed the day and year first above written. 

Santa Fe Pacific Railroad Company, | 
By.E. P. Ripley. President . 

Attest: , ^ _ o 

L. C. Deming, Secretary. 

(Acknowledgments.) 

(Recorded on February 8, 1906, in Coconino county, ar.d on 
February 12, 1906, in Navajo county, Arizona.) 

(Filed September 12, 1944.) 

56 Plaintiffs' Motion for Summary Judgmev t 

' 

The plaintiffs move the Court for a summary judgment in 
their favor on the ground that the pleadings filed herein, namely 
(1) the complaint, and (2) the defendants’ motion for sum¬ 
mary judgment and exhibits 1—5 attached thereto, show that 
there is no genuine issue as to any material fact and the plain¬ 
tiffs are entitled to judgment granting the relief prayed, as a 
matter of law. 

(Sgd.) Lawrence Cake, 

Lawrence Cake, 

Attorney for Plaintiffs, 

717 National Press Building, Washington 4, D. C. 

December 8,1944. 

(Admission of service.) 

(Filed December 8, 1944.) 


i 



40 HAROLD L. ICKES ET AL. VS. SANTA FE PACIFIC R. R. CO. ET AL. 

57 Affidavit 

City of Washington, 

District of Columbia, ss: 

Oscar L. Chapman, being duly sworn, deposes and says: 

1. I am an Assistant Secretary of the Department of the 
Interior, and one of the defendants in this cause. 

2. In its decisions of January 8, 1944, and February 8, 1944, 
the Department had no occasion to pass upon and made no 
determination as to the truth or falsity of the allegation of 
paragraph 11 of the complaint that the losses in place lands 
have exceeded the surveyed lands within the indemnity limits 
of the grant at all times since before August 17, 1898, or the 
allegations of paragraph 20 of the complaint that the lands in 
question are “non-mineral public lands, not reserved, sold, 
granted, or otherwise lawfully appropriated, and free from pre¬ 
emption or other claims or rights” and that plaintiff Aztec 
Land and Cattle Company, Ltd., is an innocent purchaser 
for value of such lands, for the reason that the Department was 
of the opinion that the release filed by plaintiff, Santa Fe 
Pacific Railroad Company on December 18, 1940, pursuant to 

the Transportation Act of 1940, without more, barred 

58 plaintiffs’ right to the land in question. Defendants are 
consequently without knowledge or information suffi¬ 
cient to form a belief as to the truth of these allegations and, 
therefore, deny the same. 

(Sgd.) Oscar L. Chapman. 

' (Acknowledgment.) 

(Filed January 17, 1945.) 

59 Memorandum Opinion 

This suit is brought in the United States District Court for 
the District of Columbia to enjoin the defendants from reject¬ 
ing the selection of certain lands described in the petition 
under a grant from the Government to the plaintiff, Santa Fe 
Pacific Railroad Company and its predecessors pursuant to 
an act of Congress approved July 27,1866, c. 278,14 Stat. 292. 

1 The Santa Fe Pacific Railroad Company is a corporation 
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organized under an act of Congress approved March 3, 1897, 
c. 374, 29 Stat. 622, and is the lawful successor to the Atlantic 
and Pacific Railroad Company, a corporation, created and 
organized under an act of Congress dated July 27,1866, c. 278, 
14 Stat. 292. Plaintiff, Aztec Land and Cattle Company, 
Limited, is a corporation organized and existing under the 
laws of the State of New York. Defendant Harold L. 
60 Ickes is the Secretary of the Interior; defendant Oscar 
L. Chapman is the Assistant Secretary of the Interior; 
defendant Fred W. Johnson is the Commissioner of the Gen¬ 
eral Land Office of the United States; The amount involved is 
in excess of $3,000.00: 

The mat ter is before this court on motions by both plaintiffs j 
and defendants for summary judgment, each alleging that there j 
is no genuine issue as to any material fact. No answer was 

filed by the defendants. • _ :• 

The Santa Fe Pacific Railroad Company is the successor in 
interest to the Atlantic and Pacific Railroad Company and is 
fully vested with all the rights of the Atlantic and Pacific Rail¬ 
road Company under the Act of March 3, 1897, 29 Stat. 622, 
in and to the lands in controversy. • ! 

By. the Act of July 27,1866, the United States provided: for j 
the grant of a right-of-way and necessary appurtenant ground 
for railroad purposes “for the purpose of aiding in the con¬ 
struction of said railroad and telegraph line,” for a grant of all 
the odd numbered sections of public land not mineral and not 
reserved, sold, granted, or otherwise appropriated, and free 
from preemption or other claims or rights within the limits of ! 
forty miles on each side of the line of railroad as definitely 
located through the territories of the United States. 

Said grant also provided that if any of the lands so granted 
were found at the ti^ne of the definite location of the railroad 
to have been previously granted, sold, reserved, occupied by 
homestead settlers, or preempted, or otherwise disposed of, the j 
grantee should have the right to select other odd-numbered 
sections, in lieu of the sections lost, not m,ore than 10 miles 
beyond the first designated limits of the grant. 

61 The limits designated within the forty miles on each j 
side of the railroad are known and described as the 

678681—46 - 6 • 
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“primary” or “place” limits of the grant; and the odd num¬ 
bered sections within those limits as “primary” or “place” 
lands. The area within the ten mile limits of the grant, ad¬ 
joining the forty mile place limit as aforesaid, are known as 
the “indemnity” limits of the grant, and the odd numbered 
sections within those extended limits of the indemnity lands 
and the selections made within those extended limits in lieu 
of the loss in the place limits of the grant, are known as “in¬ 
demnity” selections. 

In 1872 the Atlantic and Pacific Railroad Company filed its 
map of definite location and thereafter the railroad was con¬ 
structed and approved, and the rights of the railroad company 
to the lands granted became vested and determined. The grant 
as finally fixed, extended along the line of the railroad from a 
point in what is now the State of New Mexico near Ysleta, 
through what is now the states of New Mexico and Arizona, ' 
to the western boundary of Arizona at the Colorado River. 

In February 1886 the Atlantic and Pacific Railroad Company 
by contract sold to the plaintiff, the Aztec Land and Cattle 
Company, Limited, for a consideration of fifty cents per acre, 
approximately 1,058,560 acres of land within the limits of the 
grant in the territories of Arizona and New Mexico comprising 
all the odd numbered sections within described boundaries, the 
said land being described and designated by section, township, 
and range. 

62. At that time the land was unsurveyed, and part of 
the land described was within the “place” limits of the 
grant, and a part within the “indemnity” limits. The Aztec 
Land and Cattle Company, Limited, paid to the Railroad Com¬ 
pany 8500,000.00 for 1,000,000 acres. Subsequently, in 1886 
and 1894, so much of the lands sold aforesaid as was then sur¬ 
veyed, amounting to 576,701.91 acres, was conveyed by the 
Atlantic and Pacific Railroad Company to the plaintifF, the 
Aztec Land and Cattle Company by deeds which were duly 
recorded in the counties where the lands were located. 

In 1905 the plaintiff, the Santa Fe Pacific Railroad Company 
in which had been confirmed all the interests of the Atlantic 
and Pacific Railroad Company by the act of March 3, 1897, 
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executed its quitclaim deed to the Aztec Land and Cattle Com¬ 
pany, Limited, to 423,270.35 acres, being the remainder of the 
1,000,000 acres paid for under the contract of sale executed by 
its predecessor in 1886. In the quitclaim deed the land—the 
423,270.35 acres—was described by section, township and 
range. The lands described in such quitclaim deed and in 
controversy in this proceeding amounted to 98,690.83 acres and 
lie within the indemnity limits of such grant. 

In 1887 the Atlantic and Pacific Railroad Company made 
and filed with the Secretary of the Interior, a selection of the 
lands in the “indemnity” limits of the grant for the purpose 
of satisfying losses in the “place” limits of the grant. At that 
time the lands in the indemnity limits of the grant had not 
been surveyed and for that reason the Secretary of the Interior 
held that the lands were not available for selection, and re- ( 
jected the selection. 

63 It is recited in the order of the Assistant Secretary 
of the Interior upholding the action of the Land Office 
in rejecting the selection of the lands here in controversy that | 
a survey of all of said lands except 480 acres has been made. 
That such surveys were made in 1896, 1918, 1922, 1936, and 
1939 and official plats filed in the Land Office. 

On August 17, 1898, all of the lands in the indemnity limits 
subject to selection were withdrawn by Executive Proclamation 
as of that date for a Forest Reserve, described as the “Black 
Mesa Reserve” pursuant to Section 24 of the Act of March 3, | 
1891, 26 Stat. 1095, and said lands are now included within the 
exterior bounds of what is known as the Coconino and Sit- 
greaves national forests. 

Plaintiff alleges that at the time of the withdrawal of said! 
lands on August 17, 1898 and for some time prior thereto, and: 
at all times since then, the losses in the “primary” or “place” 
limits of said grant exceeded the surveyed lands within the 
“indemnity” limits, of the grant available for selection, and 
that to that extent, there has been a deficiency in the grant in 
excess of 100,000 acres, since some time prior to August 17,1898. 

On September 18’ 1940 pursuant to section 321 (a) and (b) j 
c. 722, 54 Stat. 954, U. S. Code Title 49, §§ 65-06, including 
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Section 321, Title III, Part II thereof 1 the plaintiff 

64 Santa Fe Pacific Railroad Company filed with the Sec- 
• 1 retary of the Interior a release under the rules and regu¬ 
lations issued by the Secretary of the Interior, by which it 
released to the United States— 

any and all claims of whatever description to lands, in¬ 
terests therein, compensation or reimbursement therefor 
on account of lands or interests granted,- claimed to 
have been granted, or claimed should have been granted 
by any act of the Congress to Santa Fe Pacific Railroad 
Company or to any predecessor in interest in aid of the 
construction of any portion of its railroad. 

The Company reserved from the provisions of the release, all 
lands sold by the company to innocent purchasers for value 
prior to September 18,1940, and in compliance with the regu¬ 
lations prescribed by the Secretary under Section 321 (b) of 
the Transportation Act of 1940, filed a list of all innocent 

65 purchasers for value to whom said Santa Fe Pacific Rail¬ 
road Company or its predecessor Atlantic and Pacific 

Railroad Company had sold any of the unpatented lands within 
the limits of the grant prior to September 18, 1940 with the 
description of such lands so sold. 2 

66 On June 26, 1942 the plaintiff Santa Fe Pacific Rail¬ 
road Company filed its selection in the form prescribed 

by the regulations of the Secretary of the Interior for issue of 
patents to lands sold to the Aztec Land and Cattle Company, 
limited, described aforesaid, as an innocent purchaser for value 
prior to September 18,1940 and excepted from the release filed 
by the Santa Fe Pacific Railroad Company aforesaid. 

On April 8, 1943 the defendant Fred W. Johnson as Com¬ 
missioner of the General Land Office rejected the application 
aforesaid, on the ground that: 

67 the land had not been ascertained and identified so that 
the railroad acquired any interest in specific land winch 

1 Footnote omitted. Consists of text of section 321 which is set forth on 
page 7 of appellant’s brief. 

* Footnote omitted. Consists of land description which is set forth in para¬ 
graph 8 of complaint, App. 4. 
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* 

it could convey prior to the filing of its release and that , 
therefore , its transferee is not protected under the saving 
clause of section 321 (6) of the Transportation Act . 
[Italics supplied.] 

Thereafter an appeal was taken to the Secretary of the In¬ 
terior from the decision of the Commissioner of the Land Office 
rejecting said application, and on January 8,1944 the defendant j 
Chapman, as Assistant Secretary of the Interior, acting for the | 
defendant the Secretary of the Interior, affirmed the decision 
of the Commissioner of the General Land Office. 3 

68 In their complaint plaintiffs aver that such lands are j 
within the “indemnity” limits of the grant and are 

nonmineral, public lands not reserved, sold, granted or other¬ 
wise lawfully appropriated, and free from preemption or other 
claims or rights; that the withdrawal of the said lands so de¬ 
scribed was void and ineffective because at the time of said 

withdrawal there was a large deficiency in the grant, 

and the said lands were then and have ever since been appro¬ 
priated to satisfy losses in the primary or place limits of the 
grant; and that the release filed by plaintiff, Santa Fe Pacific j 
Railroad Company’ * * * is not applicable to the said 
lands because the said lands were expressly excepted therefrom, 
having been sold prior to September 18,1940 to plaintiff, Aztec 
Land and Cattle Company, Ltd., an innocent purchaser for 

value. 

69 Plaintiffs further contend that the action in rejecting 
the selection and application for patents thereto “is based 

on erroneous construction of the applicable laws and is arbi¬ 
trary and beyond their authority” and is “in violation of plain¬ 
tiffs’ vested rights and casts a cloud on plaintiffs title and right 
to the lands in question.” 

70 The sole question for determination is whether or not 
the Secretary of the Interior had a right under the law 

to reject the Company’s selection on the ground that the land 
had not been ascertained and identified and for that reason the 
Company had acqu ired no interest in specific land which it could 
■ — 

* Footnote omitted. Consists of text of Department’s decision of January 
8.1944, set forth as Exhibt B to complaint, App. 13- 
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convey prior to the filing of the release. If the Company did 
have an interest in the specific land which it could convey, then 
the Secretary was not justified under the law in rejecting the 
selection on the ground for which he did reject it. 

71 There seems to be no controversy as to any substantial 
fact—and as the defendants did not file any answer to 

plain tiffs' complaint, the allegations thereof may be taken as 
tree. Defendants rest their case on such admitted facts and 
the Department’s findings and records made a part of the 
record. 

The location of the railroad was in compliance with the pro¬ 
visions of the grant and the proposal was converted into a 
contract, as to which the Company by performing its part be¬ 
came entitled to performance by the Government. Payne v. 
Central Pacific R. Co., 255 U. S. 1. c. 236; 65 L. Ed. 1. c. 602; 
U. S. v. Northern Pacific R. Co, 256 U. S. 1. c. 64,65 L. Ed. 1. c. 
■828; Burke v. Southern P. R. Co., 234 U. S. 669, 58 L. ed. 1. c. 
1527. 

72 Immediately upon the establishment of the railroad 
and the acceptance thereof in accordance with the act 

of July 27,1866, and the filing of official plats and surveys, the 
title to the odd numbered sections in the place limit not other¬ 
wise disposed of at the time of the grant, were vested in the 
company. Id. 

It is alleged, and not denied by defendants, that at the time of 
the withdrawal of such land by Executive Order on August 17, 
1898, and placing it in the forest reserve, there was a deficiency 
of sections in the indemnity limit to compensate for losses in 
the place limit. For the purpose of this motion, that allegation 
will be accepted as true. The order therefore, was void as to 
those who are entitled to make selections in the indemnity limit. 
Payne v. Central Pacific R. Co., 255 U. S. 1. c. 236,65 L. Ed. 1. c. 
602; U. S. v. Northern Pacific R. Co., 256 U. S. 1. c. 64, 65 L. 
Ed. 1. c. 828; Burke v. Southern P. R. Co., 234 U. S. 669, 58 L. 
Ed. 1. c. 1527. 

1 In view of the ground upon which the Secretary based his 
rejection, that efuestion is not material to the disposition of this 
case and defendants do not contend that it is. 



HAROLD L. ICKES £T AL. VS. SANTA FE PACIFIC R. R. 00. ET AL. 47 

Defendants contend that the company had but an inchoate 
interest in the indemity limit prior to the time of survey and 
identification, which was a mere “float” and not susceptible of 
identification or sale, and that the sale by the Atlantic and 
Pacific Railroad Company, and later the quitclaim deed exe¬ 
cuted by its successor the Santa Fe Pacific Railroad Company, 
conveyed no interest in the specific lands to the pla i nt i ff the 
Aztec Land and Cattle Company, Ltd. 

73 The proposal, act of 1866—was converted into a con¬ 
tract by its acceptance, L e., by building the railroad. 

The railroad performed its part and it was entitled to have the 
Government perform its part—title to the lands in the place 
limit vested in the Company upon the filing of map showing 
location—those in indemnity limit upon selection—with re- j 
spect to each, when the right to such lands has been earned, 
the obligation of the Government arises. 

The provisions of the grant relating to indemnity lands was 
as much a part of the grant and the contract as the one relating 
to the land in the place limit. U.S.v. Northern Pacific R. Co., \ 
256 U. S. 1. c. 64, 65 L. Ed. L c. 828; Payne v. Central Pacific R. 
Co., 255 U. S. 1. c. 236,65 L. Ed. 1. c. 602. 

I believe there is no dispute that it is the general rule of law j 
that no right attaches to any specific land within the indemnity 
limits of the grant until it is selected, and there can be no selec¬ 
tion until there has been an identification of the lands by survey. J 
That of course, is common sense as well as the law. The j 
grantee could certainly not be entitled to any portion of the 
indemnity land until all of the sections within the place limi t 
had been exhausted. So long as there was an excess of lands in 
the indemnity limit to compensate for the losses in the place 
limit, it would be necessary to make a definite selection. 

74 There is an exception to this general rule however. 
The general rule has never been applied as between the 

Government and the grantee where the lands available for 
indemnity were not sufficient for the purpose of compensating 
. for the loss sustained in the place limit. Its only application 
has been where either the rights of the sellers were involved, 
or the lands available for indemnity exceeded the losses, thereby 
making it essential that there be a selection and identification 
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of the particular sections sought to be appropriated to the 
grant. U. S. v. Northern Pacific R. Co., 256 TJ. S. 65, 65 L. 
Ed. 828; St. Paid and Pacific R. Co., v Northern Pacific R. 
Co., 139 U. S. 1, 35 L. Ed. 77. 

A dmi tting arguendo that the contract executed by the At¬ 
lantic and Pacific Railroad Company in 1886, before the land 
in the indemnity limit was surveyed, and before losses in the 
place limit exceeded the land available in the indemnity limit 
was surveyed, did not convey any interest in specific land, 
and the company at that time had only the right of selection 
of sections of land in the indemnity limit—when such sections 
were identifiable as the result of a survey—it did sell for $500,- 
000—and got the money—whatever right it had in 1,000,000 
acres of land, including the land in controversy here. 

Subsequent to that contract, by authority of the Act of 
Congress of March 3, 1897, the interest in the lands and the 
right to select other lands was confirmed in its successor, the 
plaintiff Santa Fe Pacific Railroad Company. Some time— 
and that time is not apparent from the record—between the 
•time of the grant and the year 1898, it became a fact that the 
losses in the place limit exceeded the available 
75 ind emn ity lands. It was after that fact existed that the 
plaintiff, Santa Fe Pacific Railroad Company, by quit¬ 
claim deed, in 1905, conveyed to the Aztec Land and Cattle 
Company, Ltd., its interest as acquired from the Atlantic and 
Pacific Railroad Company. At that time there was not suf¬ 
ficient land in the indemnity limit to satisfy the losses in the 
place limit. After this condition arose, the very purpose of 
selection had ceased to exist. No longer was there any excess 
in the indemnity land from which to make a selection. It was 
entitled not to a part of the indemnity land unidentified, but 
to all of the lands then remaining in the indemnity area. 

' Had the Company filed its selection at any time after this 
condition arose (before the release in 1940) the only question 
for determination by the Secretary would have been—did the 
losses in place (and that is admitted here) exceed the indem¬ 
nity lands? If so, the Company was entitled to patents, and 
the only discretion vested in the Secretary of the Interior 
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would have been as to whether or not the conditions aforesaid 
existed. * 

From the record it is indisputable that the Atlantic and 
Pacific Railroad Company and the Santa Fe Pacific Railroad 
Company and the Aztec Land and Cattle Company, Ltd., at 
all times, and now do, consider the transactions between them j 
to have been made in good faith. The Company received 
compensation for what it had and for what it had a right to 
have. When, under the Transportation Act, it made an as¬ 
signment to the Government, it excluded from that assignment 
that which it felt it had in good faith sold and been paid 
76 for. Its reservation or exclusion from the release was 
within the provisions of Section 321 (b) of the Trans¬ 
portation Act aforesaid. 

In view of the foregoing, it is my belief that the Company j 
had an interest in specific lands which it had a lawful right to 
convey, and having reserved such lands from the provisions of 
the release, the Secretary of the Interior could not lawfully 
refuse to issue patents to such lands for the reasons assigned 
by him. 

Plaintiffs' motion for Summary Judgment is, therefore, sus¬ 
tained, and Defendants' Motion for Summary Judgment is 
overruled. Orders in accordance herewith will be presented. 

(Sgd.) Richard M. Duncan, 

United States District Judge. 

Dated this 21st day of May 1945. 

(Filed May 21, 1945.) I 

Final Judgment 

78 This cause having been heard on the complaint, and 
on motions for summary judgment filed by the defend¬ 
ants and by the plaintiffs respectively, it is, this 27th day of 
June 1945, 

Adjudged, ordered, and decreed, that the defendants' motion j 
for summary judgment be and it is hereby overruled; that the 
plaintiffs' motion for summary judgment be and it is hereby 
sustained; and that the defendants be and they are hereby per-i 
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manently enjoined from rejecting the selection of the lands de¬ 
scribed in the complaint herein and the application for patent 
thereto, filed by Santa Fe Pacific Railroad Company, designated 
as Phoenix 080632, on the ground that the said lands had not 
been ascertained and identified and the railroad company had 
not acquired any interest therein which it could convey, prior 
to the filing of its release pursuant to Section 321 (b), Part II, 
Title III, of the Transportation Act of 1940, or on the ground 
that the selection and patenting to the railroad company of the 
said lands are barred by the said release; and be and they are 
hereby directed to consider and proceed to a determination 
of the said selection and application for patent without regard 
to the said release. 

(Sgd.) Richard M. Duncan, Justice. 

(Filed June 29,1945.) 
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APPFAL FROM FINAL JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


Statement of the Case 


The case is fully and clearly stated in appellants brief, 
pp. 1-6. Appellees take no exception thereto. However, to 
brine out the issue more clearly, the following statement of 
appellees’ position is submitted. 

The matter in controversy 1 is the right of Santa Fe Pacific 
Railroad Company, in the interest of Aztec Land and Cattle 
Company, the latter being a purchaser from Santa Fe 
Pacific’s predecessor,—to select and have patented to it 
some 98,690 acres of land in Arizona. The right claimed 


"It should be noted that this statement applies properly to the case mthe 
Denartment of the Interior. The complaint and the decision and judgment of 
the P District Court are limited to a narrower issue. It is necessary, Jjowevej-, 
to an understanding of the narrow issue presented to and decided by tlfe 
District Court to make a full statement of the case. 


i 
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is based on two acts of Congress 2 and the facts recited in the 
complaint. 

Essentially, the right claimed is the right of Santa Fe 
Pacific to take the lands in question under the “inde mni ty” 
clause of the Act of Julv 27, 1S66. For reasons hereinafter 
explained (pp. 13-14, infra), the right was not asserted 
by an application for patent until June 26,1942, after Santa 
Fe Pacific had executed and filed a general release under 
the Transportation Act of 1940 of any and all claims to 
lands granted to Santa Fe Pacific, or any predecessor in 
interest, in aid of the construction of any portion of its 
railroad. 3 This release, however, expressly excepted 
“lands sold by the company to innocent purchasers for 
value prior to September IS, 1940” in which respect it fol¬ 
lowed the terms of the statute, and was accompanied, as 
required by the regulations (General Land Office Circular 
14S0), by a list of all such purchasers, with description of 
the lands so sold, which list included Aztec and a descrip¬ 
tion of the 98,690 acres in question. 

Therefore, in filing its application for patent 4 Santa Fe 
Pacific submitted evidence of the sale of the lands in ques¬ 
tion by its predecessor to Aztec, and relied on the exception 
stated in the statute as well as in the release. 

The application, nevertheless, was rejected. The rejec¬ 
tion by the Commissioner of the General Land Office was on 
the ground that Santa Fe Pacific had not acquired any in¬ 
terest in specific lands which it could sell and convey prior 
t'o the filing of the release; and by the Assistant Secretary, 


‘ Act of July 27, 1866, c. 278, 14 Stat. 292, and Act of September 18, 1940 
(Transportation Act of 1940), c. 722, 54 Stat. 954. 
s See Santa Fe Pacific v. Ickes, Xos. 8956-S957, decided February 4, 1946. 
‘The application for patent was filed pursuant to General Land Office Cir¬ 
cular 1500 (Code Federal Regulations, Title 43, secs. 273.68-273.74) governing 
the filing of applications for issuance of patents for lands sold to innocent 
purchasers for value by certain railroad carriers. This circular povided a 
procedure in such cases, in place of the former procedure by indemnity selec¬ 
tion. 
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on appeal, on the ground that Santa Fe Pacific had never 
exercised its right to select the lands m question, conse¬ 
quently its right to select was extinguished by the release. < 

Shortly stated, the position of Santa Fe Pacific is that , 
since some time prior to August 17, 1898, the lands m ques¬ 
tion have been appropriated 5 to the grant; that Santa Fe j 
Pacific’s right to such lands, as indemnity for losses m the , 
grant, is not a me're “float” or “inchoate right’’ as it is 
characterized in the Departmental decisions (Joint App.; 
21) and in the Government’s brief (p. 22), but is a vested; 
right which may not be denied or abridged, directly or j 
indirectly, by the officers charged with the administration, 
of the public land laws; 0 that the sale of the lands in ques¬ 
tion to Aztec was a bona fide sale and is. therefore, pro¬ 
tected bv the saving clause of Section 321 (b) of the Trans¬ 
portation Act of 1940% and the terms of the release executed^ 
and filed bv Santa Fe Pacific on December 18,1940; and that 
Santa Fe Pacific is entitled to the issuance of a patent to the 
lands in question, notwithstanding the said release. 

i 

Outline of the Argument 

j 

I. The case was properly disposed of by the District 
Court on motions, for summary judgment, on the issue pre v 

sented. 

II. Appellants' action in refusing to consider appellee^ 
application for tfie issuance of patent to the lands in que*- 

r sTPaul & p. R. Co. v. Northern Pacific R.Co 139 1J. S. 1; 

United States v. Northern PacificR. Co 256 U. S 1, 

United States -v. Northern Pacific R..Co.. SUV .. : 

• United States v. Southern Pacific R. Co^ ^ U - 5 - ’ 

Payne v. Central Pacific R. Co., 2s5U. 5. &0' 

£««« to an Jo- 

cent purchaser for value 
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tion on its merits, and in rejecting it on the ground (1) 
that Santa Fe Pacific had not acquired any interest in the 
lands in question which it could sell and convey prior to 
the filing of the release, and (2) that, not having exer¬ 
cised its right of selection prior to the filing of the release, 
any such right was extinguished by the release—-was 
erroneous and contrary to the terms of the statute and the 
law applicable 'to land grant indemnity selections establish¬ 
ed by numerous decisions of the Supreme Court. 

III. The action of the appellants in refusing to consider 
appellees’ application on its merits and in rejecting it for 
the reasons stated, if erroneous as a matter of law, is re- 
viewable in a suit for injunction or mandamus. 

IV. The judgment of the District Court does not have 
the effect of controlling the appellants in the exercise of 
any judgment or discretion invested in them by the public 
land laws, or in the further consideration of appellees’ ap¬ 
plication on its merits. 


Argument 

I. The case was properly disposed of by the District 
Court on motions for summary' judgment, on the issue 
presented. 


The case as it was argued and submitted to the District 
Court was this. There was a complaint (summarized in 
appellants’ brief, pp. 1-3) which fully stated the facts and 
plaintiffs’ (appellees’) position (Joint App. 1-11). There 
was defendants’ (appellants’) motion for summary judg¬ 
ment, accompanied by certified copies of certain documents 
in the files of the Department of the Interior, which stated 
that “there is no genuine issue as to any material fact and 
the defendants are entitled to judgment as a matter of 
law” (Joint App. 15). And there was plaintiffs’ motion 
for summary judgment (Joint App. 39). 
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On the issue presented,—'whether or not the defendants 
were justified in refusing to consider the plaintiffs’ appli- j 
cation on its merits and in rejecting it for the reasons 
stated ,—there were no facts in dispute and no answer wasv 
necessary. The case was argued on both sides on the as¬ 
sumption that the .facts were admitted for the purpose of 
a decision on that, issue. The .situation was exactly thej 
same (as if a motion to dismiss had been filed and the dev 
fendants had elected to stand on it. 

On .the issue thus presented, the decision of the District 
Court was simply that, on the facts alleged in the complaint 
and shown by the exhibits attached to the defendants’ moJ 
tion for summary ’judgment, the defendants were not justi¬ 
fied in refusing to consider the application on its merits 
and in rejecting it for the reasons stated. j 

As Judge Duncan pointed out in his opinion (Joint App. 

45-46): L 

“The sole question for determination is whether or no 
the Secretary of the Interior had a right under the 
law to reject the Company's selection on the ground 
that the land had not been ascertained and identified 
and for that'reason the Company had acquired no in¬ 
terest in specific land which it could convey prior to Uje 
film- of the release. If the Company did have an in¬ 
terest in the specific land which it could convey, then 
the Secretary was not justified under the law in re¬ 
jecting the selection on the ground tor which he dj 
reject it. 

There seems to be no controversy as to any substantial 

f ac t_and as the defendants did not tile any answer to 

plaintiffs’ complaint, the allegations thereof may be 
taken as true. Defendants rest their case on such aa- 
mitted facts and the Department’s findings and records 
made a part of the record. 

The judgment entered upon the overruling of defendants 
motion for summary judgment was simply that the defend¬ 
ants be enjoined from rejecting Santa Fe Pacific’s selection 
of and application for patent to the lands in question on 
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the ground that the said lands had not been ascertained 
and identified and the railroad company had not acquired 
any interest therein which it could convey, prior to the 
filing of its release pursuant to Section 321 (b), Part II, 
Title III, of the Transportation Act of 1940, or on the 
ground that the selection and patenting to the railroad 
company of the said lands are barred by the said release; 
and be and they are hereby directed to consider and pro¬ 
ceed to a determination of the said selection and applica¬ 
tion for patent without regard to the said release.” 

There is nothing in this judgment which involves any 
decision on any question of fact, or which controls the 
Secretary of the Interior in the exercise of his lawful 
duties, or which precludes him from proceeding to a de¬ 
termination of the case on its merits, including the de¬ 
termination of whatever questions of fact or law (other 
than the question of law raised and decided against him) 
mav arise. 


Although, as a general rule, a motion for summary judg¬ 
ment on the part of a plaintiff is not proper until after an 
answer has been filed, as argued in appellants’ brief, there 
may be exceptional cases to which the general rule does 
not apply. Compare Steiner v. United States, 36 F. Supp. 
496; opinion by Justice Laws of the District Court for the 
District of Columbia: 


“Vv here both parties file motions for summary judg¬ 
ment, they concede, for the purpose of determination 
of their respective motions, that there are no issues of 
fact.” 


See also the recent decision of the Supreme Court in 
Associated Press v. United States, decided June 18, 1945; 
advance sheets, L. ed., Vol. 89, p. 1512. This was a suit 
by the United States against the Associated Press and 
others for an injunction to restrain alleged violations of 
the Anti-Trust Act, the “heart of the Government’s 
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charge’ 7 being that the defendants had set up a system of 
by-laws which prohibited members from selling news to 
non-members and which permitted members to block non- ; 
member competitors from membership. The case was 
heard by a three-judge district court on the Government’s 
motion for summary judgment, the Government’s prayer j 
for relief being granted in part and denied in part. Both 
sides carried the case to the Supreme Court on direct ap- 
peals. On the correctness of the procedure on motion for 
summary judgment, the Supreme Court remarked: 

“ At this point, it seems advisable to pass upon the 
contention of the appellants that there were genuine j 
disputes as to material facts and that the case there- j 
fore should have gone to trial. The only assignments, j 
of error made .by the appellants in No. 57 (AP et al. v., 
United States), relating to this question are that the 
court erred ‘In holding that there was no genuine issue! 
between the parties as. to any material tact and In, 
not entering summary judgment against the plaintiil. I 
This latter assignment is based on the premise that; 
summary proceedings were properly utilized in the 
case. The appellants in No. 58 (Tribune Company and 
McCormick v. United Statesa have one assignment of 
error to the effect that ‘The defendants are entitled 
to a trial of genuine issues of fact unmentioned in the 
findings of courts but which if found for the defendant 
would render this holding unwarranted.’ None of th<j 
appellants has pointed to any disputed facts essential 
to a determination of the validity or invalidity of the 
Bv-Laws and the contract. Admitting the existence ot 
both the By-Laws and the contract, their answers and 
their affidavits in the summary proceedings defended 
the legality of the restrictive arrangements, but did 
not in any instance deny that non-members of AP were 
denied access to news of AP and of all of its member 
publishers by reason of the concerted arrangement^ 
between the appellants. Nor was it denied that the 
Bv-Laws granted AP members powers to impose re- / 
strictive conditions upon admission to membership 
of non-member competitors. The court below in mak¬ 
ing findings and entering judgment carefully abstained 
from the consideration of any evidence which might 
possiblv be in dispute. We agree that Rule 56 should 
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be cautiously invoked to the end that parties ma> 
always be afforded a trial where there is a bona fide 
dispute of fact between them. Sartor v. Arkansas Nat. 
Gas. Co., 321 U. IS. 620. There was no injury to any 
of the appellants as a result of the summary proceed- 
ings since, for reasons to be indicated, the restrictive 
arrangements which appellants admitted, were suf¬ 
ficient to justify summary action by the court at that 
stage of the ease.” 


II. Appellants’ action in refusing to consider appellees’ 
application for the issuance of patent to the lands in ques¬ 
tion on its merits and in rejecting it on the ground (1) 
that Sante Fe Pacific had not acquired any interest in the 
lands in question which it could sell and convey prior to the 
filing of the release, and (2) that, not having exercised its 
right of selection prior to the filing of the release, any 
such right was extinguished by the release,—was erroneous 
and contrary to the terms of the statute and the law ap¬ 
plicable to land grant indemnity selections established by 
numerous decisions of the Supreme Court. 

As above stated, Santa Fe Pacific's position is that as a 
result of the long-standing deficiency in the grant, dating 
back to some time prior to August 17, 1898, and as against 
the L nited States, all the odd-numbered sections within the 
indemnity limits have long since been appropriated to the 
grant. 

In explanation of that position, it should be stated that 
in the law of railroad grants it is well settled that title to 
the place lands of the grant ( i. e. the odd-numbered sec¬ 
tions within the primary or place limits) attaches as of 
the date of definite location of the railroad, whereas title 
to the indemnity lands attaches only upon the filing of 
valid selections after the lands available for indemnity 
have been surveyed. With respect to the indemnity lands, 
aJso, it is well settled that prior to the filing of valid indem- 





nity selections, the -rights of others may attach and may 
defeat the right of selection. See United States v. A orthern 
Pacific R. Co., 311* U. S. 317, 342-345. 

The distinction thus made between the place lands of the| 
grant and the indemnity lands led to the suggestion in somej 
of the earlier cases 8 that the right to select indemnity lands 
is a mere “float” or inchoate right which is not entitled 
to recognition as a vested right until selections have beenj 
made by the grantee and approved by the Secretary. 

This theory is essentially the basis for the Departmental 
action in the instant case and is defended and argued earn^ 
estly in appellants’ brief, pp. 21-28. 

It ignores, we think, the principle—established by sub-* 
sequent hard fought litigation—that the right of indemnity 
selection, whether considered as a right in the indemnity’ 
lands prior to selection, or as the right of selection, is a$ 
against the United States a vested right which may not 
be denied or abridged, directly or indirectly. ^ | 

United States v. Southern Pac. R. Co., 223 IT. S. 

565; | 

Payne v. Central Pac. R. Co., 255 U. S. 228, 

United States v. Northern Pac. R. Co., 256 U. S. 51. 

The decisions in the cases last cited, it should be noted, 
were rendered notwithstanding and upon full considera¬ 
tion of the position taken by the Department of the Interior 
for many years and argued persistently by counsel for the 
Government from time to time, that the right to indemnity 
lands is not entitled to recognition as a vested right until 
selections are made by the grantee and approved by the 
Secretary. 


• Ryan v. Railroad Co., 99 U. S. j82, 386, 

Cedar Rapids, etc. R. Co. v. Herring, 110 U. S. 27,.39, 
Kansas Pac. R. Co. v. Atchison, etc. R. Co 112 U.. S. 414. 
Wisconsin R. Co. v. Price County, 113 U S. 496, 512. 


i 
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Thus, in Payne v. Central Pacific R. Co., in answer to that 

argument the Court said: 

“Rightly speaking, the selection is not to be likened 
to the initial step of one who wishes to obtain the title 
to public land by future compliance with the law, but 
rather to the concluding step of one who, by full com¬ 
pliance, has earned the right to receive the "title. * * # 

* i * ^ t ^ tile government in respect of 

the indemnity lands is on the same plane as that re¬ 
specting the lands in place. The only difference is in 
the mode of identification. Those in'place are identi¬ 
fied by filing the map of definite location, and the in¬ 
demnity lands by selections made in lieu of losses in 
the place limits.” 

And in Xmited States v. Northern Pac. R. Co.. 256 
L. S. 51, cited as the Forest Reserve case, again it was 
argued in the brief for the United States that “no rights 
to lands within the indemnity limits attach until an appli¬ 
cation to select is filed” and the Court said: 

hile it often lias been said that, under such a grant, 
no right attaches to any specific land within the indem¬ 
nity limits until it is selected, an examination of the 
cases will show that this general rule never has been 
applied^ as between the government and the grantee 
where the lands available for indemnitv were not suffi¬ 
cient for the purpose. Its only application has been 
where either the rights of settlers were involved, or 
the lands available for indemnity exceeded the losses, 
theieby making it essential that there be a selection and 
identification of the particular lands sought to be 
taken. This distinction is illustrated in St. Paul & P. 
R. Co. \. Northern P. R. Co., 139 U. S. 1. The question 
there presented was whether there was any need for 
a selection where no right ot a settler was involved and 
the lands available for indemnity were not sufficient to 
supph the losses. By reason of this insufficiency it 
was ruled that the lands in the indemnitv limits neces¬ 
sarily were appropriated to satisfy the losses, and 
that no selection was required. * * * ” 

In the consideration of this point, it should also be noted 
that in the earlier leading cases involving the right of in- 


demnity selection 9 the controversy was invariably between j 
adverse claimants and the question was whether the right 
to indemnity lands attached at the date of filing of a selec¬ 
tion or at the date of approval thereof by the Secretary, 
and the opinions in those cases were directed to that ques¬ 
tion and do not touch except inferentially or by way of 
dictum on the nature of the right to indemnity lands as 
against the United States. When the latter question was 
raised, however, as it was eventually in Payne v. Central, 
Pac. R. Co. and United States v. Northern Pac. R. Co., eit-j 
ed above, it was decided unequivocally that the right, as 
against the United States, was a vested right which eoukh 
not be denied or-abridged, directly or indirectly, by any, 
action on the part of the Government or any of its officers. 


The argument in appellants’ briei, pp. -o-28, also at¬ 
tempts to distinguish United States v. Northern Pac. R. Co. j 
256 U. S. 51, and St. Paul & P. R. R. Co. v. Northern Pac. Ri 
Co 139 U. S. 1, as authority for the statement, that where 
the available indemnity lands are insufficient to compensate 
for established losses in the grant no selection is necessary 
to entitle the grantee to the indemnity lands and all such 
lands as are available are appropriated to the grant, so far 
as the United States is concerned. Thus, appellants say 
(pp. 25-26 of their brief) that: “It is true that in the first 
decision [United States v. Northern Pacific], the Court did 
say that the general rule as to the necessity of selecting 
indemnity lands has never been applied as between the 
Government and the grantee where there is a deficiency. 
256 U. S. at p. 65. At most this observation was dictum. 
And further (p. 27 of their brief): “Neither does the other 
case cited by the court, St. Paul and Pac. R. Co. v. A orthefn 
Pacific Railroad Co., supra. The opinion in that case does 

“ 8 -.T/u ; sm' 

sVXn"l jt Cc v C Sw'\ 2 83 U U: S. 675; IVeyerkawcr v. Hoyt, 219 U. |S. 
380. 
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not make clear just what the issue was with respect to the 
selection of indemnity lands. However, it appears that 
there was a dispute between two railroad companies over 
indemnity lands, and the court held simply that because 
there was a deficiency in such lands, no selection was neces¬ 
sary to give them to the company having the older grant. ’ ’ 

In answer to the attempt to distinguish those cases, it is 
necessary only to quote from the opinions of the Supreme 
Court. In St. Paul & P. R. Co. v. Northern Pacific R. Co., the 
Court said on this point: 

“As to the objection that no evidence was produced 
of any selection by the Secretary of the Interior from 
the indemnity lands to make up for the deficiencies 
found in the lands within the place limits, it is sufficient 
to observe that ail the lands within the indemnity limits 
only made up in part for these deficiencies. There was 
therefore no occasion for the exercise of the judgment 
of the Secretary in selecting from them, for they were 
all appropriated.” 

And in United States v. Northern Pac. R. Co., the Court 
said: 

“While it often lias been said that, under such a grant, 
no right attaches to any specific land within the indem¬ 
nity limits until it is selected, an examination of the 
cases will show that this general rule never has been 
applied as between the government and the grantee 
where the lands available for indemnity were not suf¬ 
ficient for the purpose, its onh application has been 
where either the rights of settlers were involved, or the 
lands available for indemnitv exceeded the losses, there- 
bv making it essential that there be a selection and iden¬ 
tification of the particular lands sought to be taken. 
This distinction is illustrated in St. Paul & P. R. Co. 
v. Northern P. R. Co., 139 U. S. 1. The question there 
presented was whether there was any need for a selec¬ 
tion where no right of a settler was involved and the 
lands available for indemnity were not sufficient to sup¬ 
ply the losses. By reason of tiiis insufficiency it was 
ruled that the lands in the indemnity limits necessarily 
were appropriated to satisfy the losses, and that no 
selection was required. * # * ” 
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Finally, it should be noted in further explanation of ap¬ 
pellees’ position that as against the United States the lands 
in question have been appropriated to the grant since some 
time prior to August IT, 1898,—that the right of the Govern¬ 
ment to withdraw lands otherwise available for indemnity 
selection, prior to the filing of a selection, is subject to the 
qualification that there must remain available for selection 
sufficient surveyed lands to satisfy established losses in the 
£rrant and that a withdrawal made in the face of an estab- j 
lished deficiency in the grant is void and ineffective as! 
against the grantee’s right of selection. This principle | 
was established in United States v. Northern Pac. R. Co., 
256 U. S. 51, and adhered to in United States v. Northern \ 
Pac. R. Co., 311 II. S. 317, 342-345. It is not questioned by 
appellants, who insist that it has no bearing on the issue: 
here presented. That is true in the sense that it has no 
bearing on the issue presented to the lower court and in¬ 
volved in the judgment from which this appeal is taken. At 
the same time, it is an important part of the background of 
the case and is necessary to an understanding of the case. \ 

i 

It is also important as showing the reason for the long 
delav in making a selection ol the lands in question or ini 
applying for the issuance of patent. As stated in the com-j 
plaint (Joint App. 5) the lands in question were withdraw^ 
for a forest reserve in 1898. That withdrawal without mor^ 
was a bar to any'selection, under former rulings of the Dej 
partment of the Interior, until the decision of the Supreme 
Court, in 1921, in United States v. Northern Pac. R. Co.,256 
U. S. 51. That decision was, of course, accepted by the 
Department of the Interior. 10 However, in applying the 
principle established by that decision, the Department then 
took the position that in ascertaining whether a deficiency 

1B See Departmental decision. August 19, 1938. in Santa Fe Pacific R. <Coj., 
56 I. D. 376 where it was conceded that there was a deficiency m the Atlantic 
and Pacific grant as of December 31. 1930. in view of which a withdrawal 
made in 1934. under'the Taylor Grazing Act was ineffective as against afi 
indemnity selection. 
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existed, the Department would take into account unsurveyed 
lands as well as surveyed lands in the indemnity limits of 
the grant. That position was not overruled until the deci¬ 
sion in the second Northern Pacific case, 311 U. S. 317, 342- 
345, decided December 16, 1940, which held that only sur¬ 
veyed lands can be considered as available in determining 
whether and to what extent there is a deficiency in the grant. 
Thus, it was not until after December 16, 1940, that Santa 
Fe Pacific was in a position to claim the lands in question or 
to apply for the issuance of patent. The release under the 
Transportation Act of 1940 was filed on December IS, 1940. 
The regulations governing the issuance of patents oi lands 
sold to innocent purchasers prior to September 18, 1940, 
were promulgated on December 10, 1941 (Joint App. 7). 
The appellees’ application for patent was filed on June 26, 
1942 (Joint App. 8). 

That at the time the release was filed all rights of Santa 
Fe Pacific, and its predecessor, in the lands in question had 
been sold and transferred to an innocent purchaser tor value 
prior to September 18,1940, and were excepted from the re¬ 
lease under the Transportation Act of 1940, was not an is¬ 
sue before the District Court. As Judge Duncan said in 
Ills opinion (Joint App. 48): 

“Admitting arguendo that the contract * did not 
convey any interest in specific land, and the company 
at that time had only the right of selection ol sections 
of land in the indemnity limit—when such sections were 
identifiable as the result of a survey—it did sell tor 
$500,000—and got the money—whatever right it had in 
1,000,000 acres of land, including the land in controversy 
here.” 

and further (Joint App. 49): 

“From the record it is indisputable that tlie Atlantic 
and Pacific Railroad Company and the Santa Fe Pacific 
Railroad Company and the Aztec Land and Cattle Com¬ 
pany, Ltd., at all times, and now do, consider the trans¬ 
actions between them to have been made in good faith. 



The Company received compensation for what it had 
and for what it had a right to have. When, under the 
Transportation Act, it made an assignment to the Gov¬ 
ernment, it excluded from that assignment that which 
it felt it had in good faith sold and been paid for. Its 
reservation or exclusion from the release was within the 
provisions of Section 321 (b) of the Transportation Act i 
aforesaid.” 

. 

It is well settled that any interest or right in public lands j 
is salable and transferable in the absence of an express stat¬ 
utory prohibition. “Every interest in lands is the subject 
of sale and transfer, unless prohibited by statute, and no 
words allowing it are necessary.” St. Louis Smelting Co. v. 
Kemp , 104 U. S. 636, 649. See also Beley v. Naphtaly, 169 
U. S. 353, 363. The fact that the right sold and transferred 
is a right to locate unidentified public lands is not neces¬ 
sarily an impediment to the sale. Bounty land warrants i 
have been held to be transferable unless expressly restricted 
bv statute. French v. Spencer , 21 How. 228. 

That the lands in question were excepted from the! 
release cannot be disputed. The release itself (Joint App. 
10-11) expressly, excepted “lands sold by the company 
to innocent purchasers for value prior to September 18, 
1940.” The list of such purchasers required to be filed 
with the release included Aztec and a description of the 
lands in question (Joint App. 7). 

i 

I 

HI. The action of the appellants in refusing to consider 
appellees’ application on its merits and in rejecting it for 
the reasons stated, if erroneous as a matter of law, is ret 
viewable in a suit for injunction or mandamus. 

The general rule that in certain cases and within judij- 
ciallv defined limits, an aggrieved party is entitled to a 
judicial review of the action ot an administrative officer, 
such as the Secretary of the Interior, and that such review 
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may be had by means of a suit for injunction or mandamus 
in the courts of the District of Columbia is well settled. 
Stark v. Wickard, 321 U. S. 288. 

In Payne v. Central Pacific R. Co., 2 55 U. S. 228, the Su¬ 
preme Court said: 

“We are asked to say that this is a suit against the 
United States, and therefore not maintainable without 
its consent; but we think the suit is one to restrain the 
appellants from canceling a valid indemnity selection 
through a mistaken conception of their authority, and 
thereby casting a cloud on the plaintiff’s title. Ballin¬ 
ger v. United States, 216 U. S. 240; Philadelphia Co. 
v. Stimsoji, 223 U. S. 603, 619, 620; Lane v. Watts, 234 
U. S. 525, 540. 

“Our conclusion is that, in giving effect to the with¬ 
drawal as against the prior selection, which admitted¬ 
ly was valid when made, the appellants departed from 
a plain official duty, and that to avoid the resulting in¬ 
jury to the plaintiff, for which no other remedy is avail¬ 
able, an injunction should issue directing a disposal 
of the selection on its merits, unaffected by the with¬ 
drawal.’ ’ 

See also 

Santa Fe Pacific R. Co. v. Lane, 244 U. S. 492; 

Santa Fe Pacific R. Co. v. Fall, 259 U. S. 197; 

Iekes v. Fox, 300 U. S. 82; 

Ickes v. Ledbetter, 77 App. D. C. 358, 135 F. (2d) 
658; 

Foxv. Ickes, 78 App. D. C. 84,137 F. (2d) 30. 

IV. The judgment of the District Court does not have 
the effect of controlling the appellants in the exercise of 
any judgment or discretion invested in them by the public 
land laws, or in the further consideration of appellees’ ap¬ 
plication on its merits. 

The judgment actually entered (Joint App. 49-50) is 
simply that the appellants be enjoined from rejecting 



Santa Fe Pacific’s application on the ground (1) that the 
lands in question had not been ascertained and identified , 
and the railroad company had not acquired any interest 
therein which it could convey, prior to the filing of the | 
release under the Transportation Act of 1940, or (2) on 
the ground that the selection and patenting to the railroad 
company of the said lands are barred by the release; and 
that they be directed to consider and proceed to a deter¬ 
mination of the said selection and application for patent 
without regard to the said release. 

It is obvious from the terms of the judgment entered, that i 
it does not have the effect of controlling or directing the 
appellants in the exercise of any judgment or discretion 
vested in them by the public land laws, or in the further i 
consideration of appellees' application on its merits. j 

AH that they are restrained from doing is from rejecting 
the application and denying appellees a hearing, on the mer¬ 
its of the claim, 'on the erroneous theory of law on which 
thev have so far proceeded. That is the relief sought byj 
the* complaint and that is all that the judgment of the 

District Court does. 

' I 

Conclusion 

. 

On the issue presented to the District Court, which wa$ 
sufficiently and properly raised by the respective motions 
for summary judgment, the judgment of the District Court 
was correct and" should be affirmed. 

Respectfully submitted, | 

I 

* Lawrence Cake, 

Attorney for the Appellees. 






